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Abstract

The present article analyzes, from a historical gpective, the debate
concerning the export cartel debate from its birtiil918 until today. There can
be identified four different periods of the debdtet revolve around the
enactment of the Webb-Pomerene Act, the creatiorthef Bretton Woods
institutions, the creation of the World Trade Orgaation and the July package
decision of 1 July 2004. The article highlights thetors and the ideas that
shaped the debate and the results that were olataiMhile it is clear that the
fairest solution to the issue of export cartels ldobe the prohibition of this
practice, what is not clear is the path that wouéhd to the ban and the
institutional framework that would support it afteards. This paper thus
proposes an approach for identifying the most alfdate solution. It argues
however that, before Iaunchina? an institutionalizealution on export cartels,
more in depths analysis is neetled
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INTRODUCTION

1. In a global world some issues become, inevitatlgre visible. One such
issue is the practice of providing exemptions frmational competition legislation
to firms that cooperate in their export activitiggown also as the export cartel
exemption.

2. The export cartels are “mysterious” cartels. M/hnternational cartels
received and continue receiving attention both fiiva national authorities and
from the International Organizations (IGOs), expadrtels remain almost
unobserved. This paper presents the evolution efettport cartels debate that
began in 1918 with the enactment in the US of treblVPomerene Act, the main
actors and ideas that shaped the debate, and lifeved results. The paper also
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Human Rights and a PhD student at the UniversitB&d. This paper represents the personal
opinions of the author and does not engage in aythve responbility of the author’'s employer.
Article published in the journal “Law” nr. 11/2010p. 326—355.

2 The present paper is the result of a researcledaout during a LLM program under the
supervision of Thomas Cottier, Professor at thevehsity of Bern.
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attempts to emit some general conclusions conagrthie evolution of trade
relations and trade law thinking that accompaniedexport cartels debate.

The paper is divided into four parts which prest@ waves of academic
thinking on export cartels. The first part depittts first years of the J0century.
The second part highlights the evolution of the agkrartel debate after the
World War Il (WWII). The third part follows the delopment of the export cartel
debate after the creation of the World Trade Omgtion (WTO). The last part
focuses on the very recent works on export cattels were published after the
failure of the trade and competition debate wittia WTO. A special emphasis
will be placed in the last part of the present @litsgion on the feasible solutions
for the export cartel issue.

|. THE WEB-POMERENE MOMENTUM

The legal writing on trade and competition is noteaent invention. The
survey of the early literature on export cartelspgges with the amount, the
quality and the depth of the legal thinking at bieginning of the 2B century.

In relation to the enactment of the Webb-Pomereng K is interesting to
highlight, from the point of view of the modern Igev, the reasons for the
adoption of such legislation, the advantages asdddiantages of enacting such
legislation and some of the specific questions édke the academics who first
considered this issue.

The Webb-Pomerene Act (WPA) was adopted in 1918.Adt was designed
to promote the American export trade by grantingfdrom the Sherman Act
provisions to the so-called export associations.

Since a proper balance must have been struck betsvpeovision that would
havede factorepealed the Sherman Act and a provision that dvbale given the
American exporters what they required, the reasongnacting such legislation
were carefully considered.

One could identify four main reasons that leadht® adoption of the Webb-
Pomerene Act.

a) An eye for an eye, a cartel for a cartel

Export associations were considered a legal ansm&iate business start. In
order to compete with the already established aexy yowerful Germat,
British, Dutch or Japanese “combinations”, the $rAaherican business needed
to be empowered with a necessary business wisdmmyisdom of associatidh
Since all the leading trade nations of those tirak®wved associations for the

® Steven B. Webb, ‘Tariffs, Cartels, Technology @mwth in the German Steel Industry,
1879 to 1914’ (1980) 40 The Journal Of Economiadtis2, 309-330.
*) Eliot Jones, ‘The Webb-Pomerene Act’ (1920) 28 Jternal Of Political Economy 9, 754.
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promotion of exports, the American exporters saa $fnerman Act, which did
not provide for such an exemption, as a betrayal.Kétsh observed, “a more
tolerant attitude than that evidenced by the Anaericanti-trust policy is
manifested by all of the governments of foreigrioret. There are at present in no
European country restrictive legal provisions whehbody the regulations and
contain the drastic penalties of the American &mt laws®.

The export association legislation was, on the rottend, a general policy
choice. Canadian trade officials and the BritiskaBloof Trade — that historically
and culturally praised individualism and condemmadnopolist tendencies —
strongly supported export association legisl&tion

Finally, the export associations were needed tpams to the European
combinations of buyers that had the effect of lomgeithe price of the exported
American good<.

In the light of these arguments it appears that¥ebb-Pomerene Act was, at
the time of its adoption, a necessary law.

b) Solving a bigger puzzle

The Webb-Pomerene Act represented only one pieedarfger policy which
endeavored to promote U.S. foreign trade. The ipaake banking and credit
facilities abroad, the discrimination against thenekican goods by foreign
steamship lines, the small amount of American itmest in the securities of
foreign companies and the comparative inexperfénce American business
society needed to be compensated by strong inesnttv export and to invest.
One such incentive was granted by the WPA aimddwer the export costs, to
secure better credit information and thus bettearfcing of the business and to
allow an exchange of know-how between the memMetsecassociation.

The Shipping Board Act, the Edge Act, the Merchdatine Act were part of
the same logic, providing exemptions from the &t laws and making
available new financial means for foreign tradenpotior?.

c) Stop competing with each other!

One could also identify an unconventional reasantifie@ adoption of the
WPA: the intention to make the American exportdgp scompeting with each
other in the foreign markets. This idea is highieghby Eliot who noted that the
elimination of competition between the Americamie will lead to better prices

® Benjamin S. Kirsh, ‘Foreign Trade Functions of deaAssociations: The Legal Aspects’
(1928) 76 University Of Pennsilvania Law Reviewd84.

® william Notz, ‘Cartels During the War' (1919) 2h& Journal Of Political Economy 1, 6-7

) Jones (1920), 757.

¥ Ibid., 757.

% Kirsh (1928), 913.



for the products sold abro®d In the same sense, another author wrote “thst it
not the economies of combination that attract Webbierene association
activities. Rather it is the opportunity to lessgmpetitive rivalry, ostensibly in
foreign markets'?. In this way what was supposed to act as an iiveetd export
became in fact an incentive to cartelize.

The biggest amount of information available aboytcgt associations relates
to the advantages and disadvantages that suchlatemis exhibits. Two
observations should be made at this point. Firgippears that the only absolute
supporter of the export association legislation thasFederal Trade Commission.
Except of the FTC, few authors voiced unconditiosapport for the WPA.
Second, the number of critics surpassed from tlginbhing the number of the
WPA supporters.

In a report issued in 1927, the Federal Trade Casion enumerated the
advantages of the export trade associations: (Ayct®n of the selling and
transport costs; (2) standardization of businesgtmes; (3) improvement of
product quality; (4) elimination of the cut-throabmpetition in the foreign
markets; (5) economy in operation; (6) better stion systems; (7) prorating of
business data collectitht

One of the few supporters of the Webb statute caled in 1929 that the
WPA “has provided thus far a serviceable piece adislation and within
reasonable bounds accomplished what its name prelaAn Act to Promote
Export Trade*?.

On the side of academics who voiced rather skdptieas, two main types
of criticism can be identified in relation to theplementation of the WPA: (a)
egotistic criticism and (b) altruistic criticism.

a. Egotistic criticisms

“The chief objection to the export associationdhatized by the Webb Act is
that they may be used as a means of restrictingpebtion in the domestic
market®”. As Fournier explains, the idea that domestic miarnd foreign
markets are separate is “entirely erroneous” sitfeetwo markets cannot be kept
distinct and separate without restraint of comjmetitn both markets®.

Taken into account the intensive internationaledattivity before the WWI,
many authors expressed the view that the removidleoEherman Act restrictions

19 jones (1920), 757.

1 Leslie T. Fournier, ‘The Purpose and Results ef\Webb-Pomerene Law’ (1932) 22 The
American Economic Review 1, 20.

12 Anual Report Of Federal Trade Commission for yeating June, 1927, paragraph 23.

3 william Notz, ‘Ten Years' Operation of the Webb Wa(1929) 19 The American
Economic Review 1, 19.

1) Jones (1920), 765.

3 Fournier (1932), 26.



as regards the export trade associations will leéadthe proliferation of
international cartef$.

Another fear expressed by the academia was thdtatlvartel for a cartel”
approach might be just the beginning of a trade \Wae Webb statute may create
a reaction on the side of the foreign competitbiet tould seek to expand the
already existing cartels in order to react to tlevly empowered American
businesy’.

Fournier pointed out that the Webb-Pomerene Act veay likely to create
“serious administrative difficulties”, by placinghahe Department of Justice a
heavier burden of proof as to the domestic redtanrtrade.

b. Altruistic criticisms

One of the most astonishing and prophetical csiticexpressed in relation to
the WPA at the beginning of the last century wasdb-called “world consumers
issue™®. Fournier noted that the Webb bill and its futimerpretations represent
a “vehicle for the oppression of foreign peoplefoposing already in the 1920s
what today would be classified under the name obatability.

Jones noted that, except of a trade war, “the jpuo$urade by large groups
will tend to upset once more the peace of the WoHdIn the same way Notz,
while highlighting the “dangerous effects of commat friction upon the political
relations among nations”, suggests that the ondytine way in which trade could
be pursued in the future is to “give to commercae itimane imprint which shall
always constitute the emblem of genuine civilizatimd enlightenmerf®.

In sum, the WPA was the first concrete attemptstataish a policy on export
associations. The Act was part of the US competipolicy, and a step ahead
towards the crystallization of an American tradéqyo

The WPA was an expression of a political wisdom.dgecial legal necessity
or economic reasoning seemed to require this amendio the Sherman Act.
The fact that Woodrow Wilson himself intervened ttimoes to ask the Congress
to speed up the process of adoption of an expedcasion bill points out to the
weight that the political, rather than the legalkeonomic, interests played in the
adoption of this law.

Furthermore, it appears that the initial commemgatd the WPA were more
concerned with its political impact rather than fwits legal impact. Thus the
debate whether cartels ensure peace by guarantdehgompetitors will not
intervene in each others’ markets or, on contnargy lead to a war by developing

18 william Notz, ‘International Private Agreementstile Form of Cartels, Syndicates, and
Other Combinations’ (1920) 28 The Journal Of PgditiEconomy 8, 667-671.

) Jones (1920), 766.

18 Fournier (1932), 19.

19 Jones (1920), 766.

29 Notz (1919), 45.



an ill-feeling among nations prevailed in the Aman academia. In fact, the
export association legislation was seen against pbace time-war time
background. The fact that the Treaty of Versailewhich was a peace-making
treaty — obliged Germany “to protect the trade lo¢ tAllies against unfair
competition” is symptomatic of the tendency in gadicy making process of that
time to balance out the benefits from trade with plossible damages to the world
peace. This leads inevitably to the idea that stpoe association legislation was
perceived as political necessity in the first ins&® the economic and legal
reasoning on efficiencies or enforcement was absewnly at the periphery of
the academic interest.

Also, one could assume that the WPA was an impbdamponent of the
American endeavor to quit its isolationist instgiCthe increase of trade officials,
the amendment of banking laws and the campaignébfalding up among the
people of the United States an appreciation ofsilgaificance of international
trade” lead to the conclusion that trade was perceiveal great opportunity for
the American business to meet the outside worlé. Webb law was only one of
the incentives to do so and, as such, part of @sys change.

One should also mention the prophetic talent ofaitedemic debate revolving
around the Webb bill. The references to the “woddsumers”, the expressed need
for an international mechanism to prevent unfampetition, and the enforcement
problems are questions that challenge the mindstlamgersonal philosophy of
modern lawyers and economists, just as they didstlone century ago.

Lastly, one could affirm that the Webb Act was galetext issued from a
realistic reasoning, but which had an idealisteesbiOn the one hand, the purpose
of the act was clearly to empower the small Ameribasinesses to compete with
foreign players. On the other hand, the wordingptek association” (instead of
“export cartel”) tends to put the same behaviogartelization for the purpose of
dividing markets, imposing prices or building bars to entry — in a more
favorable light, thus leading to the conclusiontthize initiators of the Act
believed, out of an idealistic inrush, that expmssociations will represent a sort
of higher good.

IIl. THE BRETTON WOODS MOMENTUM

1. (Big) Politics that Shaped (Small) Policies

The WWII left behind a politically, economically @negally “depressed”
world. That is why any attempt to explain policyoates of that era should be
followed by this vision of a politically, economitaand legally “depressed” world.

21 Chauncey D. Snow, ‘American Foreign Trade Probléh®24) 14 The American Economic
Review 1, 7.
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While the main concern after the WWI was to resfmeace, the main concern
after the WWII was to maintain peace. Also, whikape after the WWI meant
mainly security of borders, peace after WWII meastl-being of everyone. The
commercial policy features of the treaties endimg\tVWI were minimal and the
attempts to develop trade relationships after th&I\Wiere loosé”. This was not
the case after the WWII, when trade was affirmetdamy as one of the pillars of
international relations, but also as guardian ef world peace. That is why the
post-war vision as achieved at Bretton Woods in4164dtailed that the future
economic structure shall include the Internationdonetary Fund, the
International Bank for Development and Reconstamctand the International
Trade Organization (ITO). Even if the ITO never eamto being, the fact that a
trade organization was placed on the Bretton Wag@gsda proves that trade was
considered as one of the future pieces in theriatemal relations game. What is
more, the agreement to cut tariffs and make otloeicessions represented “a
dramatic break from earlier ‘mercantilist’ approaohtrade and was intended to
inaugurate a new era of open commefte”

One might say that the founders of the Bretton Voegstem adopted a
“maximal” approach to trade. As the Havana Chastaggests, trade relations
were supposed to bring about not only the reductibnariffs (which would
account for the “minimal” approach to trade), budrenbroadly employment, non-
discrimination and higher volume of income. In tBense, the Havana Charter
contained provisions not only concerning tariffsd ajuantitative restrictions —
which represent the core of any trade policy —dsb provisions on subsidies,
commodity agreements, employment and restricti\sinass practices.

In the context of the “maximal” approach to tradbe debate on the
restrictive business practices was an important looth for policy-makers and for
scholars. In this sense, the Havana Charter stgauithat:

Each Member shall take appropriate measures arbcshaperate with the
Organization to prevent, on the part of privatgoublic commercial enterprises,
business practices affecting international tradéchvinestrain competition, limit
access to markets, or foster monopolistic contiblenever such practices have
harmful effects on the expansion of productionradé®.

The practices targeted by the Havana Charter ieduater alia:

22 Charles Kindleberg, ‘Commercial Policy between WHars’ in Peter Mathias and Sidney
Pollard (eds)The Cambridge Economic History of Eurog&989) Cambridge: Cambridge
University Press, 161- 196; Charles H. FeinsteatePTemin and Gianni Tonniolo, ‘The Legacy
of the First War’ inThe European Economy between the Wa@97) Oxford: OUP, 18-37.

23 Tony JudtPostwar: A History of Europe since 19@805) New York: Penguin Books, 107.

2% Havana Charter for an International Trade Organipet, 24 March, 1948, U.N Doc./E
C.2/78, reprinted in Dep’t St.,, Pub. No. 3206, Cancral Policy Series 114, 86-82948)
(hereinafter Havana Chartel), Article 46.
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(a) fixing prices, terms or conditions to be obsern dealing with others in
the purchase, sale or lease of any product;

(b) excluding enterprises from, or allocating oriding, any territorial market
or field of business activity, or allocating cuskns, or fixing sales quotas or
purchase quotas;

(c) discriminating against particular enterprises;

(d) limiting production or fixing production quotas

The Havana Charter provided for a consultation gadoace, an investigation
procedure and special procedures with respectrioces for the remedial of a
situation that potentially affects internationaade by restricting competition,
limiting access to markets and fostering monopalisbntrol. If consultations
could not resolve the problem, than all the MemIsétsg in the Conference had
the opportunity to refer the issue to the UN exiweuboard for further review.
The International Court of Justice could review tiecisions taken by the
Conferenc®,

As a later account pointed out, implicit in the ldaa Charter was “the idea
that government actions in the domestic market aHact the international
movement of goods, capital, and services. The diieéng the negotiations was
that governments should obligate themselves toomb¢ providing MFN and
national treatment to the goods and nationals béroMember States, but to
constructing a domestic economy without accessidrarr(e.g., through the
obligations on restrictive business practices w@#ment protection}®.

2. The Academic Debate

The Havana Charter provisions on restrictive bussng@ractices were
preceded by a passionate academic debate. Twoideais were developed by the
scholarly literature during the Bretton Woods eiiest, that cartel activity is
dangerous and, second, that action against comhbmesecessary for the
attainment of a lasting peace.

After aninter bellumperiod characterized both by the fact that cadéion
was perceived as a necessary part of the survipimgpsophy during the
belligerence and by the fact that cartelizationstitdited government action in
many instances, the academic society seemed tee aati the conclusion that
cartels represent a dangerous business practicEaysr puts it, “after the World
War I, a paradigm shift in international thougtdcarred in which the adverse
political consequences of industrial cartelizatvegre clearly recognized, as were
the adverse welfare effects of excessive concémtraf economic powef”.

%) Havana CharterChapter VIII, ‘Settlement of Differences’.

%) peter S. Watson, Joseph E. Flynn and Chad C. Ghr@@npleting the World Tradeing
System:Proposals for a Millennium Roufi®99) The Hague: Kluwer Law International, 349.

2D Taylor (2006), 149.
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It was recognized that cartels restrict internatiomadé® and mitigate the
effects of reducing the tariff waff8. They reduce competition, diminish the
incentives to innovate, limit the possibilities fibre buyers to protect themselves
against low quality and limit new industrial capggt. Furthermore, authors that
followed the development of international carteldhie interwar period argued that
a link might be established between, on the one, $inet cartel activity and, on the
other side, the left-wing politics and the antidenatic movements like Fascism,
HispanidadandKokutai In addition, in the international trade gametedaactivity
subdues not only individuals and companies, batialdustries and governments.

One author concluded that “history has proven #met justifiers grossly in
error. Actually the cartel system fostered an ecandalkanization of the world.

It set up artificial economic states, commoditydmmmodity, each with its own
government, laws, division and trade barriers, isggband superimposed over
one another with increasing complexity”

During this period, it was acknowledged for thetfiime at the international
level that action was needed to prevent and coacitdhe effects that cartels
might have on trad®. Action by both international and national polimakers
was considered to be neces$aryEven more, it was emphasized that only the
combined national and international efforts cowddd to a successful geometry
against combinéd and that every policy concerning cartels shoulcdbased on
well-established principles and should be acconguhbly attuned economic and
legal reasoning.

Despite the impressive number of works written arteds dating from that
period, the export cartel issue seemed to be ohtevest for the academia. This
contradiction can be explained, in part, by theadréormulation of Article 46 of
the Havana Charter and, in part, by the lack oftipal will to pursue such
practices. On the one hand, the Chaptewision on restrictive business practices
could have been easily interpreted to prohibit -ease there was such a need -
practices like export cartels. On the other hahd, gost-WW!II pax Americana
opened promising markets for the US exporters. wwhde the US was the only

% F. E. Koch, ‘Cartels as Instruments of InternagioEconomic Organization. Public and
Private Legal Aspects of International Cartels’43P8 The Modern Law Review 3, 131.

) Theodore J. Kreps, ‘Cartels, a Phase of BusinasseHPolitique’ (1945) 35 The American
Economic Review 2, 309.

%) Corwin D. Edwards, ‘International Cartels as Oblgtsi to International Trade’ (1944) 34
The American Economic Review 1, 331-333.

3D Quoted by Robert Liefmarnternational Cartels, Combines, and Tru$i®27) London:
Routledge and Sons, 100.

%2 Corwin D. Edwards (1944), 337.

%) Klaus E Knorr, ‘The Problem of International Céstand Intergovernmental Commodity
Agreements’ (1946) 55 The Yale Law Journal 5, 1105.

) Heinrich Kronstein, Gertrude Leighton, ‘Cartel @wh A record of Failure’ (1946) 55
The Yale Law Journal 2, 297.
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exporter capable of satisfying the post-WWII neetdappeared unreasonable for
the US policy-makers to deprive the American exgrsrof an important tool to

penetrate markets. In this context it is importantecall that the Havana Charter
was sabotaged by the US for various reaSdnéThe US State Department
viewed the Havana Charter as a threat to stricrcbompetition laws, while the

US Congress viewed it as an unwarranted threatSetbnomic hegemony and
domestic political sovereignty in the post-war éth”

A researcher following the evolution of the expcattels literature after the
WWII will be surprised by a contradiction. On theeohand, the provisions of the
Havana Charter prove the maturity of values of difgy nations that by 1950
have ratified it. For that time the linking of teademployment and social policy
constituted “a revolution in state policy makifg’ Also, “the consensus
embodied in the Havana Charter was path breakinght® nations of the world
because it created the template for all other aimbkoad initiatives®®. On the
other hand however, the failure of the ITO projgteinds for the “immaturity” of
the international community to enforce these values

This contradiction characterizes in fact the apgino@ trade during the whole
post-WWII period. As Moon notes, “although a lideteading order was the
paramount objective of Bretton Woods, mercantidighcerns never disappeared,
and as a result, the tensions and discontinuitiesodied in these two visions
became imbedded in the system its&lfOn the one hand, the GATT and the trade
liberalization rounds brought further and furthee free trade ideal and gave a new
meaning to trade relations in general. On the oltzerd, the League of Nations
wound$?, the national egoisms and incapacities combingid thie newly founded
American hegemony and the endeavor to protect therisan industry interests
brought about a paralytic international trade sydtieat was not ready to respond to
some very important issues. One such issue wasthatport cartels which was
likely to lead to the exploitation of the world samers and which enforced “a
theoretical dichotomy in the philosophy of businegerations*.

%) G. Diebold, The End of the ITO: Essays in International Finaie 16(1952) Princeton:
Princeton University, para. 2.5.

%) Taylor (2006), 153.

3" Daniel Drache, ‘The Short but Significant Life thfe International Trade Organization:
Lessons for Our Time’ (2000) CSGR Working Paper 6&/00, 28.

%) |bidem 23.

%9 Bruce E. Moonpilemmas of International Trad@000) Oxford: Westwood Press, 91.

0 Alfred E. Eckes Jr., ‘U.S. Trade History’ in Walin A. Lovett, Alfred E. Eckes Jr. and
Richard L. Brinkman (eds)).S. Trade Policy: History, Theory and the W{I®99) New York:
M. E. Sharpe, 75.

“D Andreas Dir, ‘Foreign Discrimination, Protectioor fExporters, and U.S. Trade
Liberalization’ (2007) International Studies Quatesl, 457-480.

“2 Sidney A. Diamond, ‘The Webb-Pomerene Act and Exffeade Associations’ (1944) 44
Columbia Law Review 6, 832.
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lll. THE TRADE AND COMPETITION MOMENTUM

The debate on export cartels had its peak hour #iitecreation of the WTO
within the Working Group on the Interaction betweBrade and Competition
Policy (WGTCP) and raised not only issues regardimg effects of the anti-
competitive behaviour on trade, but also issueardkqgg the developing countries
and the role of the WTO as such.

The issue of export cartels was heavily debatedhinvithe WGTCP. The
positions expressed reflect in fact the divide leetmvthe export cartels-friendly
countries and the export cartels-unfriendly coestriThe US is the primary
example of an export cartel-friendly country. Fratl the communications
submitted by the US to the WGTCP between 1996-2004 one mentioned the
issue of export cartels and this occurred at eerdtte stage of negotiations. On
that occasion, the US pointed out that the issuexpbrt cartels requires “further
and more focused discussion among WTO MembBérs'The European
Community (EC), on the other hand, condemned tlpmexcartels since its first
communication to the WGTCP and constantly touched upon this issue during
the following years. One unexpected export cadelsiendly country was Japan.
Japan enacted legislation that exempted exporlsdrom the application of anti-
trust rules and made heavy use of this exemptioprammote its industries.
However, during the life of the WGTCP, Japan exggdsconstant calls for an
international prohibition of export cart&?s

Because of the fact that the Member States of tHEOV¢xpressed their
positions on export cartels in the context of théewinterface between trade and
competition, interesting linkages and conclusiomem@ade. Two main types of
concerns were raised by the Member States inoalédi the subject-matter of this
paper. First, Governments addressed substantia tpgestions in relation to
export cartels. Second, important procedural corscerere expressed.

1. The WGTCP Substantive Challenge

During the existence of the WGTCP the WTO membeateStaddressed the
following questions. First, the role of the WTOdealing with trade and competition
interface was consider®d Then, the ideological difference between tradieypand

3 Communication from the United Stat®¥orking Group on the Interaction between Trade
and Competition PoligytWTO, WT/WGTCP/W/203 (data), paragraph 7-8.

4 Communication from the European Community and/iésnber States, WT/WGTCP/W/1.

) In this sense, see the following communicationsmfodapan: WT/WGTCP/W/52,
WT/WGTCP/W/119, WT/WGTCP/W/134, WT/WGTCP/W/135, WVGTCP/W/156 and
WT/WGTCP/W/177.

“5) Report (2000) of the Working Group on the Intei@ttbetween Trade and Competition
Policy to the General Council, WT/WGTCP/4, paratyp®2-83; Report (2001) of the Working
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competition policy was tackled. In this sense,asvnentioned that the export cartel
exemption “gave excessive weight to the interegtnaiional consumers and
producers, to the neglect of the interests of amess in other countrie®?.

Third, the impact of the export cartels was disedsghe question whether
export cartels affect or not international tradesveacrucial one. If this business
practice had an adverse effect on trade, then diidar multilateral action was
justified. If, on contrary, this type of collusiahd not restrict international trade,
then the rationale for a multilateral agreement méssing.

In the WGTCP the view was expressed that expotélsarestrict competition
in foreign market®). Export cartels were also used “as a strategitetplicy to
extract rents from foreign countrié®” Other countries held the view that export
cartels “had pro-competitive effects in that thelded additional players to the
relevant markets and might bring innovation or loyeaces. Moreover, they were
not secret and therefore did not bear the hallmafksvhat was traditionally
considered to be a hardcore carf®l” Responding to this last point, the
clarification was offered that “in fact, most expoartels involved multinational
companies, not small and medium-sized enterpritésecsort that might need to
bind together for efficiency purposéy”

The issue of developing countries was raised caotigtan the framework of
the export cartels debate. It was stressed thatVittims of export cartels” often
included developing countries which were importimg@chinery or consumer
products. Furthermore, it was suggested “that #ten¢ of such cartels and their
deleterious effects on international trade and kbgwveent might well be greater
than was widely known, since most countries didinsist on registration of such
cartels; they simply turned a blind eye to th&#h'n addition, the point was made
that “developing countries should be allowed toregenational and international
export cartels, since most developing countriegogrrs or importers were
mainly small scale and might need to bind togetioecounter the bargaining
power of larger buyers or sellers from industriatizountries™.

Group on the Interaction between Trade and ConipetiPolicy to the General Council,
WT/WGTCP/5, paragraph 101.

40 WTO (1998), Report of the Working Group on the Interaction hetw Trade and
Competition Policy to the General CoundVT/WGTCP/2, paragraph 26.

8 Report (1999) of the Working Group on the Intei@ttbetween Trade and Competition
Policy to the General Council, WT/WGTCP/3, paragr&f.

49 Report (2002) of the Working Group on the Intei@ttbetween Trade and Competition
Policy to the General Council, WT/WGTCP/6, paragrajs.

%9 Report (2003) of the Working Group on the Intei@ttbetween Trade and Competition
Policy to the General Council, WT/WGTCP/7, paragraf.

®D |bidem paragraph 52.

%2 Report (1998), paragraph 89.

%9 Report (2002), paragraph 35.
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2. The WGTCP Procedural Challenge

Besides the substantive legal questions a few guwaké concerns were
addressed during the work of the WGTCP in relatmeaxport cartels.

First, it was recognized that in order to tacklehsanti-competitive practices
in an effective manner, “there was a need for laftéctive national competition
policies and enhanced international cooperatiorthat bilateral, regional and
multilateral levels®.

Second, it was pointed out that in dealing with@kgartels and other anti-
competitive practices at the national level, measuo promote the progressive
development of institutional capacities, the exiseeof effective and transparent
enforcement powers and the appropriate protectiononfidential information
were needet).

Third, it was emphasized that the positive comitgswunlikely to be an
appropriate tool to deal with export cartels beeahg requested country might be
reluctant to enforce its competition law at the enge of its own domestic
industry and primarily for the benefit of the comiping country®.

Fourth, the jurisdictional emasculation in dealiwgh export cartels was
highlighted. On the one hand, the home authoriti@snot punish the export
cartels because they have no or little effect emdbmestic market. On the other
hand, the countries on whose markets the exparlsare active cannot pursue
them because they lack the necessary anti-trulst &oal information. This led to
the conclusion that international cooperation waes dppropriate means to deal
with these arrangements “since there were jurigdtiat limits to the solution of
the problem solelg/ through the application of cotitjps legislation in the
exporting country®”,

Lastly, it was suggested that the internationalpeoation in the field of
export cartels should be based on the principl@ofless favourable treatment in
terms of competition rights for citizens or firm$ foreign countries than that
accorded to firms or nationals of the host couritty”

3. The Academic Dispute

In parallel with the political debate in the WTQ) academic debate took
place in the scholarly circles. The following fe@ts can be said to characterize
the academic debate on export cartels from thesl 680

%) Report (2001), paragraph 62.
%9 Report (1999), paragraph 26.
;Ibidem paragraph 42.
)

a1
<)

") Report (2003), paragraph 50.
*8) Report (1999), paragraph 27.
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a. Economic analysis of export cartels

Starting with the 1990s, the analysis of exportetarwas permeated with
economic thinking. The main question raised was tindreexport cartels are
efficiency-enhancing or monopoly-promoting. Usindgfedent economics tools,
researchers attempted to predict in which sectgpsré cartels were more likely
to form. As a result, an anatomy of the Webb-Pomeartel was developed.

First, it was concluded that Webb-Pomerene cawele more likely to ship
non-durable, capital-intensive, standardized prtgjuo form in industries with
low seller concentration, and to form in growingper markets where the United
States had large market shdte

Second, when describing the functions pursued byWrebb cartels, Dick
states that 45% of the Webb associations had asptimary function the setting
of common prices and/or the allocation of mark&tse remaining 55% of Webb
cartels were used as an instrument to capture etes®f scal®).

Third, it was noted that export cartels were re&dyi short-lived, did not
reorganize after dissolution and did not becomeenstable due to the age or
experience.

b. Maybe export cartels are not so bad in the end?

One of the implications of the above-outlined ecuoimm analysis was the
conclusion that export associations do not alwaggrict trade and competition in
the foreign and in the domestic markets.

As regards the foreign markets, empirical resebgcAndrew Dick led to the
conclusion that the primary goal of the Webb-Pomerassociations was to assist
exports and that only a small part of the exisivigbb-Pomerene associations can
in fact exercise overseas market power. In additDrck’'s study on sixteen
commodities showed that foreign consumers benefitech the existence of
export cartels in six instances and were adves#dgeted in only three instances.
Also, the WPA benefited the US producers in nirdustries by lowering costs or
enabling successful exercise of foreign market péfive

In the same vein, Waller expressed the view tha thistory of the Webb-
Pomerene Act suggests that few export associatidlhdrave sufficient global
market power to exploit foreign marketd”

%) Andrew R. Dick, ‘Identifying Contracts, Combinati® and Conspiracies in Restraint of
Trade’(1996) 17 Managerial And Decision Economic213.

%9 |bidem.

D Andrew R. Dick, ‘When Are Cartels Stable Contr&tt1996) 39 Journal Of Law And
Economics 1, 255-257.

2 Andrew R. Dick, ‘Are Export Cartels Efficiency-Eamfcing or Monopoly-Promoting?
Evidence from the Webb-Pomerene Experience’ (129Research In Law And Economics, 89-127.

®3) Spencer Weber Waller, ‘The Failure of the Exparding Company Program’ (1992) 17
North Carolina Journal Of International Law And Qoercial Regulation, 251-252.
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A different approach to this issue was taken byne#e Levenstein and
Suslow. In their study these authors suggest beagfobal competition race might
sometimes dictate a choice between two evils. Tdlkristive behaviour might
appear as the least dangerous option. Thus, asBeking to build the necessary
scale which would ensure a ticket for the globainpetition race can choose
between the creation of an export cartel and a emevg a joint venture. In this
case the first option seems to have the leastanpietitive effect&”.

As regards the domestic market, it was concluded ihwill sense the
anticompetitive effect due to the formation of ap@t cartel only in the case of a
monopoly-promoting cartel. According to this linef @rgumentation the
anticompetitive spill-over will not reach the dortiesmarket in case of an
efficiency-enhancing export cartl

Strongly contrasting conclusions were reached Iheroscholars. A study
conducted by Larson concluded that the pursuit ohopoly profits abroad
guided the creation and existence of export c&ftels addition, export cartels
represent a beggar-your-neighbour policy becauséhnbme country where such
cartel originates always gains, and the foreignntyuloses®”. As such, the
restrictions on international trade created by eixpartels not only reduce global
supply and welfare, but also hurt the interestsaafing partner®.

In relation to the work of the WGTCP Marsden notedt Members “raised
issues about almost every form of business arraeggnbesides the policy
considered most directly relevant to their mandatenpetition policy itself*.
Still, Marsden emphasized that the topic of expartels should be addressed in
the framework of the WTO. An agreement on this eéssawould enhance the anti-
cartel co-operation and enforcement operationsthEtmore, export cartels
represent a truly development-related agenda coraret would find its place in
Doha easil{P.

Another important input was made by Victor. He adjdhat due to the fact
that since 1976 the Webb-Pomerene associationsuatezbfor only 1.5 percent
of the US exports, the US export cartel statutesewet able to accomplish their
goals. Instead the Webb statute only facilitatechesanticompetitive conduct,

®) Simon J. Evenett, Margaret C. Levenstein and &@l¥t Suslow, ‘International Cartel
Enforcement: Lessons from the 1990s’ (2002) WoréhiBPolicy Research Working Paper No.
2680, 1233, available at http://ssrn.com/abstra@$¥21 (last visited on 17 May 2009).

® Christian Schultz, ‘Export Cartels and Domesticrkéds’ (2002) 2 Journal Of Industry,
Competition And Trade 3, 223-246.

®) David A. Larson, ‘An Economic Analysis of the WeBbmerene Act’ (1970) 13 Journal
Of Law And Economics, 461-500.

7 sadao Nagaoka, ‘International Trade Aspects of @titign Policy’ (1998) NBER Working
Papeez3 )6720, 3 available at http://Amww.nber.org/pp&720.pdf (last visited on 17 May 2009).

Ibidem 2.
%) philip MarsdenA Competition Policy for the WT@003) Cameron May, London, 59.
7 |bidem 87.
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both abroad and in the US market. For this, “thebldVAct has proven to be a
dismal failure”™. Still, in formulating a recommendation, Victorgaed that
protection should be withdrawn only from the monggmromoting export
cartels. Protection for efficiency-enhancing cdusshould remain in plaé@.

c. Export cartels and other fiends

One important feature of the scholarly literaturattaccompanied the 1990s
debate on export cartels was the endeavour tothiekssue of export cartels to
other subject-matters.

In the context of the more classical linkage betweempetition law and
intellectual property law a novel conclusion waawvdn as to the relation between
intellectual property law and export cartels. Irsthense, Cottier and Meitinger
argue that “the lawful existence of export carielsnost jurisdictions is likely to
reinforce the doctrine of national exhaustion ahdstof market segregation
abroad™. For this reason, Cottier and Meitinger recommeted adopt
international binding disciplines on export cartelghe framework of the WTO
which “may affect territorial use and allocation IBfRs and work in support of
enhanced market access opportunifiés”

An interesting linkage was drawn between exporteteirand antidumping
measures. It was stressed that from a welfare pdimtew only an international
action directed in the same time at the reformhef antidumping measures and
the abolition of export cartels can be conducivevelfare gain§’.

Lastly, in the context of the Japanese examplepdina was made that export
cartels were an important mean to implement theubalky Export Restraints
(hereafter VERS) and the Multi-Fiber-Agreementsngamjuently, the prohibition
and phasing-out of VERs at the WTO level led torhenerical reduction of the
export cartels in Jap&h

d. Export cartels and the revisionary thinking

The debate on export cartels gave rise to a wavevegionary thinking. Thus,
it was acknowledged that, prior to any further dgsion on export cartels, a new
benchmark should be set for the evaluation of thpact that anticompetitive
practices might have on welfare. The old nationalfave criterion — which

™ pPaul A. Victor, ‘Export Cartels: An Idea Whose Eirhlas Passed’ (1992) 60 Antitrust
Law Journal, 573.

 Victor (1992), 578.

" Thomas Cottier and Ingo Meitinger, ‘The TRIPs Agrent without a Competition
Agreement?’ (1998) Fondazione Eni Enrico Mattei Wog Paper No. 65-99, 13, available at
http://www.iew.unibe.ch/unibe/rechtswissenschaft/tew/content/e3870/e3985/e4122/e4510/ipr
_suppl-lektion_5_ger.pdf (last visited on 17 May2n

™ Ibidem 14.

) Nagaoka (1998), 4.

7® |bidem 10.

16



prohibits cartels in the domestic market, but immes them for the exercise of
foreign market power — was suitable for the oldémational world”. The new
“globalized world” requires a new global welfareternon which would prohibit

an anticompetitive practice even if its effectsuragnly in a foreign market.

An immediate consequence of this ethical re-eveloabf the welfare
criterion should be the establishment of the natitreatment in the application of
competition policy. This would mean that domesticl doreign firms as well as
domestic and foreign consumers will be treated he same way, without
discriminating between them. As an implicit consaae of putting on the same
footing the domestic and the foreign markets, expoartels should be
prohibited .

Before moving to the next point, one should obsé¢nae the constant players
of the trade and competition debate held withinW@TCP were the US, the EU
and Japan. Other Members had occasional inputisputiattempting to be strong
policy-shapers. Per total, 21,08 % of the WTO Merslexpressed an opinion on
export cartels during the work of the WGTCP. Thd#ofeing table illustrates
which policy-makers — except of the constant playementioned above -
presented a policy statement concerning the exqaotels. As the table clearly
shows, the occasional players are not many and thayly represent the
developed world. This could stand whether for thekl of interest of the
developing world in this issue, or for a lack obknhow. Either way, the absence
of a multi-player debate was detrimental to the fait the trade and competition
debate and led to the elimination of the issue ftoenWTO agenda.

The work and activity of the WGTCP highlighted arfehe contradictions of
the recent trade relations. On the one hand, theeiof export cartels was
discussed for the first time at the multilateraldein an environment were each
Member had a voice and a chance to express a @awhe other hand, the same
WGTCP experience showed that the developing camtieed not only a voice
and a forum to express this voice. The developingdwmeeds to be empowered
with know-how. Otherwise their voice risks to play role at all or even to rebel
against the developed world.

The discussions held within the WGTCP on trade emchpetition policy
reflect the developments in the Member States lE@gss. Also, they prove the
shift towards and the preference for market econddry the other hand, these
discussions highlight the fact that some countrigiespite the fact that they have
adopted a competition law — are not ready to giayttade and competition game.

Even if the trade and competition debate was fyjn@kpelled from the WTO
ambit, the author of the present paper takes e that the work of the WGTCP
was highly successful and had a great impact orcdihgpetition policies around
the world. First of all, the activity of the WGTQJave an occasion to the World

" Nagaoka (1998), 16.
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Bank, the UNCTAD and the OECD to submit communaai to the WTO.
While doing so, none of the above mentioned IGGHdlehged the competence of
the WTO to deal with these issues, thus implicitgepting that the WTO is the
right forum to address the trade and competitidrati

Also, the trade and competition debate provoked aaewof competition
thinking that reverberated in many of the regiamatle organizations and in the
regional trade agreemeffs India, for example, considered incorporating
competition clauses in its bilateral trade agreasamprevent global cartels from
entering the country and to punish them for wroriigg!G.

IV. THE POST TRADE AND COMPETITION DEBATE

After the failure of the trade and competition debaithin the WTO, three
approaches were adopted in relation to the issuexpbrt cartels: (1) the “no
business no cry” approach, (2) the “business aslusapproach and (3) the
“business reinvented” approach.

1. The “no business no cry” approach

The issue of export cartels was ignored by the Waf@r the July package
decision. The reticence of the developing courdigs the contradictory positions
of the US and the EU on this subject, led the pat@kers to the conclusion that
it was preferable to close the eyes at the problamsd by export cartels.

The same attitude was adopted by the newly-credtgérnational
Competition Network (ICN). The ICN has as missianidentify “subjects of
potential interests to Members” and to “considepasals for projects including
those aimed at leading to non-binding general duiee or ‘best practices’
recommendationd®. Also, the ICN Cartel Working Group (CWG) is mateth
“to address the challenges of anti-cartel enforegmboth domestically and
internationally, across the entire range of ICN rbers and amongst agencies
with differing levels of experienc&”. However, the issue of export cartels was
never considered as a subject of potential inteaceBtembers and was never put
on the agenda of the CWG. One plausible explanatidnis could be the fact that
the ICN focuses mainly on hard-core cartels. Expartels, on the other hand, are

® UNCTAD, Ways in Which Possible International Agreement€ompetition Might Apply
to Developing CountriesT D/B/COM.2/CLP/46/Rev.3, 7 May 2007.

9 “Competition Clause May Find a Place in FTABInancial ExpressJuly 5, 2007.

8) International Competition Network Operational Frawmk available at
http://www.internationalcompetitionnetwork.org/indghp/en/about-icn/operational-framework
(last visited on 17 May 2009).

8 International Competition Network Working Group @artels Mandate available at
http://www.internationalcompetitionnetwork.org/maftiirchive0611/cartelworkplan2004.pdfast
visited on 17 May 2009).
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said to have some pro-competitive effects that eigiv the anti-competitive
damage. Still, the wording of the ICN documentsésathe strong impression that
export cartels represent a “no-issue” in the sémsethis question was ignored on
purpose. In the report prepared for the ICR Annual Conference the CWG
mentioned that “while the basic understanding oatndonstitutes a cartel and the
harmful effects of cartels is remarkably consistarioss jurisdictions, there are
several complicating issues that give rise to dkffé approaches in defining and
enforcing a cartel prohibitiofi?. One such complicating issue is the existence of
anti-trust exemptions. Still, this report makesreference to export cartels neither
as type of collusion with harmful effects, nor amqtice exempted from the
application of competition rules. This approacls siery oddly with the fact that
the same competition authorities that argued —iwittie framework of the WTO
— in favour of a multilateral agreement prohibitiegport cartels choose to
disregard this problem within the framework of tGé\.

2. The "business as usual”’ approach

Other international bodies whose work touches upgbe trade and
competition debate did not make any significantuispinto the export cartels
discussion after 2004. For example OECD, in itedatountry reviews, showed
that the situation of the export trade exemptiamghie US did not chang®
Contrary to the US, Japan undertook a process wakio@ of its anti-trust
exemptions and, as a result, there were no expotélcexemptions granted in
Japan at the time of the revigty

At the national level, no new initiatives were takier the abolition of the
export cartel legislation. The FTC and the DoJ he US and the European
Commission in the EU deal both with competitioruss and with trade issues.
Since 2004, none of these bodies undertook anyamgsen relation to export
cartels. Neither have they referred to this issueny official document.

In the US, the Antitrust Modernization CommissigkMC) was created in
2002 to examine the need “to modernize the antitaves®. One of the aims of
the AMC was to analyze in how far the impunitiesarded by the export
association legislation to exporters are justifieche 2% century®. The most
important findings of the AMC in this sense are fiblowing:

8 «Building Blocks for Effective Anti-Cartel Regimgsol. 1) — Defining Hard-Core Cartel
Conduct” (2005), Report prepared by the ICN Worki@youp on Cartels, available at
http://www.internationalcompetitionnetwork.org/madibrary/conference_4th_bonn_2005/Effecti
ve_Anti-Cartel_Regimes_Building_Blocks.pdf (lassitéd on 17 May 2009).

%) OECD, United States — Report on Competiton Law and tititins (2004)
DAF/COMP(2005)13, 14.

8) OECD,Regulatory Reform — Monitoring Review of JapgaAFFE/COMP(2004)11/REV1, 20.

%) Antitrust Modernization Commission Act of 2002 1Pi.. No. 107-273 § 11053 (1).

8) AMC Staff, Impunities and Exemptions Discussionneandum (11 July 2006), available at:
http://www.amc.gov/pdf/meetings/IE-Statutory%20Dieeno06071 1fin.pdf (last visited on 17 May
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= The AMC acknowledgedb initio that any exemption to antitrust laws
benefits only some small and concentrated inteyesips, while the costs of the
same exemption are bared by a large number of oo#rsu Since consumers are
likely to show no opposition to the enactment ofeptions to antitrust laws, the
Congress is likely to hear no complaints from thag® bear in fact the cost of
the exemptiof!’.

= The AMC recognized that there is no reason thatdcqustify why the
small and medium-sized companies “should be held tlesser standard of
antitrust compliance than any other companies doirginess®.

= The AMC noted that export association legislatiarses a ‘particularly
acute concern’ insofar as it may be seen as ggaitimunity for cartel activity
abroad. For this, “it is inconsistent for US anistr enforcers to emphasize to
foreign antitrust enforcers the importance of dagtdorcement at the same time
that US law immunizes what some consider to caristibverseas cartel behavior
by American firms53®.

However, in the final recommendations presentethéoUS Congress and to
the President of the US the AMC made no specifopgpsal for the repeal of the
export cartel legislation. The AMC only stated ery broad terms that “statutory
immunities from the antitrust laws should be disi@d. They should be granted
rarely, and only where, and for so long as, a ctese has been made that the
conduct in question would subject the actors tatrast liability andis necessary
to satisfy a specific societal goal that trumps Hemefit of a free market to
consumers and the US economy in gené¥al”

The AMC concluded that the US antitrust laws am@utsl” and “sufficiently
flexible to allow for their continued ‘modernizatioas the world continues to
change and our understanding of how markets opearatginues to evolve
through decisions by the courts and enforcememcigs®".

Another authority that adopted the “business asaliisapproach was the
Supreme Court of the United States while deliveriaglecision in th&mpagran
casé€®. Although this case did not raise questions abewgort cartels, the
approach taken by the Supreme CourtEmpagranis relevant to the subject
matter of this paper in so far as the Court cledifthe relationship between the

2009); AMC Immunities and Exemptions Study Groupirunities and Exemptions Working Plan (6
May 2005), available at: http://iww.amc.gov/pdf/tiegs/ImmunitiesExemptionsStudyPlan.pdf (last
visited on 17 May 2009).

8 AMC, AMC Report and Recommendations (2007), p. ,33&vailable at:
http://www.amc.gov/report_recommendation/introdoictpdf (last visited on 17 May 2009).

%) |bidem p. 352.

89) AMC Report and Recommendations (2007), 353.
9 bidem p. 20.
D |bidem p. 2.
) F. Hoffman-La Roche Ltd. v. Empagrd2 U.S. 155 (2004).
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existence of a foreign price-fixing activity thaasrequisite domestic effect and
that has independent foreign effects giving ristheoplaintiff’'s claim.

The pre- Empagran case-law attempted an expansive interpretation of
FTAIA, allowing foreign plaintiffs to challenge feign anticompetitive behavior
under the US antitrust laws. Thus,Knuman v.Christie's International PL°8, a
Second Circuit decision that involved the two latgauction houses in the world,
the court found that the FTAIA provides a standamdforeign plaintiffs to seek
relief in US court?”. Unlike the majority view on this subjé® the Second
Circuit court established that once the first prafighe FTAIA is met and the
requisite effect on the US commerce is establishiee, second prong of the
FTAIA — namely, “gives rise to a claim” — did nahpose an important barrier to
the establishment of jurisdiction. The interpretatigiven to FTAIA in the
Krumandecision implies along the lines that if a forejgaintiff proves that an
US export cartel affects US commerce, the US cchatge jurisdiction to judge
the foreign effects in the US.

Taking into account the huge policy implicationattthe Kruman extensive
interpretation of the FTAIA might have had, the 38preme Court sought to
clarify this issue in itEmpagrancase, by holding that:

The FTAIA seeks to make clear to American exporfarsl to firms doing
business abroad) that the Sherman Act does noemrérem from entering into
business arrangements (say, joint-selling arranges)ehowever anticompetitive,
as long as those arrangements adversely affectfamign marketgunderlined by
the author). . . . It does so by removing from 8feerman Act’'s reach (1) export
activities and (2) other commercial activities takiplace abroadunlessthose
activities adversely affect domestic commerce, ingpdo the United States, or
exporting activities of one engaged in such aédisitvithin the United Stat&&

3. The “business reinvented” approach

If governments seemed to have embraced a “media@mtoach to export
cartels, the academic debate reached a state-afithevel concerning the same
topic. New elements were introduced in the debatk rew perspectives were
proposed. And one might say, without running tis& of exaggerating, that it is
only due to academia that export cartels areratged today as an important issue.

While looking for a solution to the export carteloblem, some authors
searched again in the trade and competition arsedath an effort was
accompanied by a philosophical infl@nd justified by the belief that only by
demystifying the trade and competition debate, latiem could be found to the
more specific issue of export cartels.

93
4

284 F. 3d 384 (2d Cir. 2002).

Kruman 284 F. 3d at 401, 403.

See in this send@en Norske Stats Oljeselskap As v. Heerema@¥bfF.3d 420 {5Cir. 2001).
542 U.S. 155, 161 (2004) (emphasis in original).
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In this sense, Gerber emphasized that the futurhefWTO is intricately
interwoven with competition law issues. He recogdizhat “the changes that
would be necessary to introduce and successfulpleiment competition law in
the WTO are to a large extent the same as thosehthanstitution will need to
make if it is to enrich its role as an institutidf”

Some_political sciencelements were brought into the export cartels @eba
and shifted the discussion into new directions. l[&/Bmphasizing the exodus of
the economics thinking from the trade and compmetitiebate, Kroll illustrated
that “competition policy has been used as a banmggirchip for mutual
concessions in other policy areas like agriculaure services®.

Interesting results were obtained by a few reseasctwho applied the
prisoner’s dilemma theory to the export cartelsiessThus, Hoekman and Saggi
showed that companies originating in a high incaodntry have little incentive to
cartelize in a low income country with a concemtamarket structure and a high
tarifft. On the other hand, when the low income d¢ouhas a highly competitive
market, cartelization is highly profitable evertheé low income country has a high
tariff. The authors concluded for these reasonsdhsdelization, combined with a
tariff represent a prisoner’s dilemma in a competimarket structuré.

Sweeney, on the other hand, expressed the viewhiaicentives to discipline
export cartels present a prisoner’s dilemma ingese that a country currently
prohibiting export cartels can always make itselitdr off by allowing them and a
country that currently permits export cartels camaken itself worse off by
prohibiting them. Sweeney thus concludes thatheabsence of an agreement, the
world’s trading nations are in equilibrium whenythEermit export cartel$®”.

A similar conclusion was reached by Durand, Galaemmad Mehta who
examined the welfare effects of banning or allowagport cartels. The authors
scrutinized the following situations:

(a) in the situation when both the home and theifor countries exempt
export cartels from antitrust prosecution, eachntgugains from its export
industry, but loses from the import sector;

(b) in the situation when the home country andftineign country ban export
cartels, both countries’ welfare is maximiZ&d However, this situation is unreal

) David J. Gerber, ‘Competition Law and the WTO: liReking the Relationship’ (2007) 10
Journal Of International And Economic Law 3, 707.

%) Daniella Kroll (2007), 170.

%) Bernard Hoekman and Kamal Saggi, ‘Tariff Bindirgsl Bilateral Cooperation on Export
Cartels’ (2007) 83 Journal Of Development Econortiic§44-145.

190 Brendan Sweeney, ‘Export Cartels: Is There a Nee@lobal Rules’ (2007) 10 Journal
Of International And Economic Law 1, 103- 104.

19D Benoit Durand, Andrés Font Galarza and Kirtikurehta, ‘The Interface Between
Competition Policy and International Trade Liberation. Looking into the Future: Applying a
New Virtual Anti-Trust Standard’ (2004) 27 World @petition 1, 7.
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— noticed the authors — due to the fact that theeéhaountry and the foreign
country have a strong incentive to exempt expatetsa

Thus, when both the home and the foreign country ddgort cartels, each
country reaches a welfare level of 15. Howeveth& home country chooses to
allow export cartels while the foreign countryIstibns this practice, the welfare
of the home country rises from 15 to 20 while theefgn country welfare falls
from 15 to 6. For this, the authors conclude thitbéuntries could co-ordinate
their antitrust policy to prosecute export cartdlsy would all reach a higher
welfare level*®?,

Other important inputs concerning the alleged berafor detrimental effects
of the export cartel legislation were made by Bitarjea who criticized the lack
of theoretical or empirical foundations of this deand noticed that, in contrast
to the works published in the field of internatiboartels, no serious “arguments
seem to have been entered at any stage of ther{egptels) debaté®).

In a 2006 study on the effects of the ETCs on espbevenstein and Suslow
concluded that nothing in their analysis “lendssup to the notion that ETCs
increase exports above what they would be abserntitrust exemptiort®®,
This confirms the results of earlier studies on BY6&C and WPA that economic
impact of these exemptions was small both in asgist/S industries and in
promoting the exercise of market power by US firms.

Becker highlighted that, even in the advocateshtef@w would overtly agree
that an export cartel is something more than amgit to enhance the exporting
state’s welfare at the expense of the target stadé the global welfar8®. Becker
also noted that “export cartel exemptions lead iatcdownwards spiral of
anticompetitive measures and counter-measures takgavernments and market
participants*®.

4. The solutions

A remarkable feature of the post trade and conipetitebate on export
cartels is the endeavor to “produce” a solutiothts debate.

More and more researchers seem to agree that al gtohsumer welfare
criterion should be at the basis of any effort tdve the export cartel issue.
Whatever path the policy-makers will choose to @tk on, the ideal that global
markets require global answers should prevail.

192) |hidem at 8.

103) Aditya Bhattacharjea, ‘Export Cartels — A DevelapiCountry Perspective’ (2004) 38
Journal Of World Trade 2, 336.

194 Margaret C. Levenstein and Valerie Y. Suslow, “He®nomic Impact of the U.S. Export
trading Company Act’ (2006) Ross School of Busind&sking Paper No. 1036, 25.

19) Florian Becker, ‘The Case of Export Cartel Exempsi Between Competition and
Protectionism’ (2007) 3 Journal Of Competition LAwd Economics 1, 115.

108) |bidem at 118.
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Another matter of principle that should receiveeation at an early stage of
the decision-making process is the developing statemption. Some authors
agree that an exemption for developing statesssfigd and should cover only
cases of export from developing into developedestit

Lastly, it is important to consider what Levenstand Suslow call the
“unintended consequence” of a global ban on exgartels. According to these
authors, practice shows that the elimination ofpavation as a legal possibility
can lead to a hig;her merger activity or to the dagyy of competition in the
domestic markét?. This finding is in line with the ideas of the trliterature
that confirmed that prohibiting cartels speeds eotratiort®®.

Turning to the feasible solutions now, the survethe academic literature on
this subject leads to the identification of two hgaf action for dealing with
export cartels: unilateral or non-cooperative actamd cooperative action. The
following chart illustrates this classification.

Non-Cooperative/Unilateral Action on Export Cartels
A State that fights the incoming effects of an expcartel within its
jurisdiction can act unilaterally — that is, talatian based on its sole will. A State

on soft-law measures.

(a) Some trade and competition scholars argue diatto the difficulties that
underpin all the proposed solutions to the expattet issue, it might be
reasonable to focus academic and political atterdio competition advocacy and
promotion of transparency in decision-making aslat®n to this issug?. This
accounts for unilateral action based on soft-lavasnees.

(b) There are however other authors who promottataenal action based on
hard law measures, in the sense that a compulsdrysarequired from the
decision-makers. One unilateral response that cbaldjiven by the importing
state in case of a foreign export cartel actindniwiits jurisdiction is to allow its
own exporters to collude. Reciprocity however cdoddthe start line of lose-lose
race in the global market. As highlighted beforéew two countries ban export
cartels, their welfare level is 15; when two coigsrallow export cartels their
welfare level falls to 10. Furthermore, Hoekman atmimes explained in an

199 Sweeney (2007), 111-113.

198) Margaret C. Levenstein, Valerie Y. Suslow, ‘Thea@bing International Status of Export
Cartel Exemptions’ (2006) 20 American Universityeimational Law Review, 813-814.

199 Tony FreyerRegulating Big Business: Antitrust in Great Britaind America 1880-1990
(1992) Cambridge University Press, Cambridge; Ge@ygmeonidisThe Effects of Competition:
Cartel Policy and the Evolution of Strategy anduSture in British Industry(2002) The MIT
Press: Cambridge.

119 Sweeney (2007), 111.
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earlier paper that, even under conditions of readiy, some states will continue
to ripe more benefits from their export cartelsntiother states®.

The importing state may pursue another unilateeth @nd apply its own
competition law extraterritorially. Extraterritolity, however, is escorted by a set
of intricacies that transform this option into ayweomplicated procedural matter.
Gaining access to information about the foreignoetgrs, fighting exporters’
immunity under the act of state doctrine or basefbeeign sovereign compulsion
or international comit#? and enforcing a judgment against firms that dohwdd
any assets in the importing state — these areafdyv of the complicating issues
that render extraterritoriality a very difficult tpn™*®.

Lastly, a state could unilaterally and — most pldea- in breach with the
WTO agreements suspend some of the GATT/WTO ridhtarket access,
protection for intellectual property goods). Thigion is the one that would pose
the highest threat to the whole WTO system.

Cooperative Action on Export Cartels

The cooperative action on export cartels is themadiased on the will of two
or more states. Depending on the number of theswilolved, the cooperative
action can be bilateral, regional, plurilaterahuultilateraf*?.

The Bilateral Action

Ryan argues that “bilateral action would require #iigning of bilateral co-
operation agreements between jurisdictions whiclulvablige one party to
respond positively to a request for investigatargort from the other party, even
in cases where the practice under investigationnas a violation of the
competition law of the requested pafy’. Ryan furthermore concludes that
regional groupings of competition jurisdiction agnforcement agencies represent
the least problematic of the various approachexport cartefs-®.

Sweeney, on the other hand, concluded that thefgambilateral agreements
would be minimal due to the fact that they focushamdcore cartels and lack
dispute settlement mechanisiis

11D Bernard Hoekman and Peter Holmes, ‘CompetitioficoDeveloping Countries and the

WTO’ g1999) World Bank Working Paper No. 2211, 19.

12) Ulrich Immenga, ‘Export Cartels and Voluntary Exp&estraints between Trade and
Competition Policy’ (1995) 4 Pacific Rim Law And IRy Journal 93, 125-126.

113 Sweeney (2007), 102-103.

114 Mitsuo Matsushita, Thomas J. Schoenbaum, PetrodMa&vroidis, The World Trade
Organization: Law, Practice and Poli¢2006),0xford: Oxford University Press, 886.

119 stephen Ryan, ‘The Treatment of Export CarteElhand US Law’(forthcoming), 10.

19|hidem 11.

119 Sweeney (2007), 104.
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The Multilateral Action

Two main ingredients are conceivable as partsrobtilateral action against
export cartels: (a) multilateral agreement on ekpartels and (b) competition
authority with investigatory powers. The followirgpmbinations are possible:
only agreement, agreement and supranational owersig only supranational
oversight.

It is true that mandatory dispute resolution is asgible if countries cannot
agree on the rule that will govern the dispute. Koy, “because a
comprehensive code is not feasible today, it dag¢dallow that efforts looking
toward future convergence are futft&”.

Academia identified various types of potential expoartel agreements.
Guzman proposed to apply national treatment priesifp export cartets”. This
would lead to an agreement “to treat incoming amtang anticompetitive
conduct alike**”)

Sweeney noted that, since “the most appropriatggud the anti-competitive
nature of an export cartel is in fact the importstgte™?®, a feasible solution
would be to conclude an agreement giving jurisdictio the importing state. The
opposite solution can be a valid bargain as walmely, an agreement in which
exporting state considers foreign haff

Bhattacharjea suggested a multilateral agreememtgalthe lines of a
“reverse” anti-dumping agreement. Where the expddes would exceed some
“normal value” — that is, the reverse of normal gimg — the importing state
would be entitled to impose a sanction on the datig foreign firms$®®. The
same author pleads for an agreement that allowsubpension of TRIPs and
other GATT/WTO rights as a penalty for anti-comped behavior by foreign
exporters®”. Bhattacharjea’s proposals provoked a storm ottias in the
academic world. While Sweeney agrees that an inghatit is an approach that
makes a lot of theoretical sense, he argues thptactice such a duty will not
compensate for consumer losses and that “only iy Nmited circumstances will
a tariff applied to the cartel members induce taget members to disband the
cartel?®®. On the other side of the opinion spectrum, Magangsied that “global
antitrust discussions can much more usefully famusvhat importing countries

118 Robert Pitofsky, ‘Competition Policy in a Globatd&homy — Today and Tomorrow'

(1998), available at www.ftc.gov/speeches/pitofglgtbal.shtm (last visited on 17 May 2009).

119 Andrew Guzman, ‘The Case for International Anstt(2004) 22 Berkeley Journal Of
International Law 355, 372.

120) Becker (2007), 126.

121) Sweeney (2007), 106.

122 Bernard Hoekman and Petros C. Mavroidis, ‘Econdbeeelopment, Competition Policy
and the World Trade Organization’ (2003) 37 (1)rdalOf World Trade 1, 20.

123) Bhattacharjea (2004), 353.

124) Bhattacharjea (2004), 356.

129 Sweeney (2007), 102-103.
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do (under their antitrust laws) to limit importgther than on what exporting
countries do not do (under their antitrust laws)rtot joint exports™2®.

The nature and the political issues underlyingdkport cartels suggest that
supranational oversight by an international triduisadesirable. The WTO is
recognized by many scholars as the most suitalvldidate for this position due
to its half a century expertise in trd&@ However, many unsolved problems pave
the way to recognizing the WTO as a supranatiomadpetition authority.

Summing up the results of the post trade and catigreimomentum, one
should notice that there are fewer states nowattatsgrant explicit exemption
for export cartels. However, Levenstein and Sustmmicluded that “the legal
status of export cartels is now more, not less,ignaus™?® due to the fact that
enforcement became conditional on domestic harm dunel to the lack of
conclusive information. For this, Levenstein, Susland other scholars
recognized that despite the already published esugind papers on export cartels,
more antitrust and economics literature is neededhes subject. Furthermore,
more comparative studies are needed about cantelationship to politics,
political culture and law®.

A wave of thinking in the trade and competition aleb recognized that
confidence-building is as important as solutiordiitg. Like Durand, Galarza and
Mehta put it, any measure that would bring aboatrtbcessary paradigm shift in
the trade and competition debate “could arise onmityof the conviction that this
will work in favour of everybody’s ultimate inter&&*®).

The interdependence between global trade and gpszale was brought into
light again.

Finally, a key question raised today concerns thlatisn that should be
adopted in relation to the export cartel issue. €mmuld note first of all that none
of the solutions proposed until now by the academi&rouble-free”. While some
suggestions collide with serious political weakmess®thers are powerless from a
legal reasoning point of view. | propose followiagpolicy level analysis and
choosing the solution which the best from the pointiew of its costs.

A thorough analysis of the proposed solutions shawat the non-
cooperative/unilateral action implies that on astfipolicy level export cartel
legislation should remain in place and only on @agd policy level action should
be taken. Such a policy structure is quite dangermt only because it creates
double costs (due to the double policy level irtgjabut also because the measures

126) John R. Magnus, ‘Joint Export Trade ProvisionsAntitrust Laws: A Supporter’s

Perspective’ (2005) 39 Journal Of World Trade 14.18

127) Eleanor M. Fox, ‘International Antitrust and thelx Dome’ (2003) 43 Virginia Journal
Of International Law 911, 926-27.

128)| evenstein, Suslow (2005), 812.

129 Fear (2006), 26.

39 Durand, Galarza and Mehta (2004), 4.
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based on unilateral action can provoke unwantedtioges from other trading

partners and can lead to conflicts. This can besrwkd in relation to some

countries’ attempt to apply their antitrust lawraserritorially. Last but not least,

unilateral action on export cartels is very likedysabotage the multilateral trading
system by suspending TRIPs, GATT or other WTO sghor this reason, the great
majority of scholars writing on export cartels sagpa cooperative approach for
solving this problem. The author of this paper esde the same approach.

The cooperative action, on the other hand, cantta&dorms:

(a) cooperative action with one policy level andl ¢boperative action with
two policy levels.

Cooperative action on export cartels in the formaahultilateral agreement
will require expenses only for the negotiation bé tagreement. On the other
hand, cooperative action on export cartels in trenfof multilateral agreement
plus supranational oversight will require costs ooty for the negotiation of the
agreement, but also for the creation and functpnof the supranational
oversight. A preliminary conclusion then would lbatt cooperative action with
one policy level is cheaper and therefore preferéticooperative action with two
policy levels.

However, | argue that one should consider othdofaexcept the costs. First
of all, no agreement is “violation-free”; no matteho gave the promise to honor
a deal, there would be always an incentive for ¢y the export cartel
agreement.  Second, a breach of a multilateral aggsecan easily lead to the
breakdown of the whole multilateral trading systerhat is why the effort to
conceive a solution for export cartels in the fooman agreement should be
accompanied by a parallel effort to prevent andighubreaches. In case of not
considering this aspect, the price of having incela multilateral agreement
without oversight can be higher than having thersigét in the first instance.

Lastly, when considering the supranational ovetsagha compulsory element
of the solution for export cartels, it is commen@aio balance the financial costs
with other benefits that might arise from havingpiace supranational oversight
for the export cartel agreement. | presume that\iHEO is the most suitable
authority to be entrusted with the supervisiontw export cartel agreeméﬂ‘l
Therefore, the author of the present paper belithaashe costs of having a WTO
body responsible for export cartel issues will loenpensated by the following
benefits:

= The WTO supranational oversight of export carteles will bring a new
wisdom into the WTO. The recent Telmex case, mahyhe Anti-Dumping

13D The author of this paper is of course aware oftaltheoretical and practical difficulties

that accompany such a proposition. However, theltsesf her research could not identify another
institution that could serve as an enforcement meisim better than the WTO. That is why she
presumes and recommends that once a multilateraémgnt on export cartels will be concluded,
the WTO should serve as the accompanying enforceefement of the agreement.
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Agreement issues and the TRIPs experience show thareed for competition
law thinking in the WTO. A specialized committee @éxport cartels can develop
into a competition law committee or restart theatgt of the WGTCP. Thus,
from a specialized body the committee on exportetarcan grow into a
multilateral antitrust agency or into a consultatbody on antitrust issues. Either
way, such a body would definitely benefit both #aahd competition and would
bring more legitimacy to some of the WTO actions.

= A WTO export cartel body would also contribute twe tconfidence
building between the WTO members. Trade and cotnpetivas excluded from
the Doha negotiations due to the low level of cderfice that existed between
Members. Antitrust was perceived as a secret gantkie developed world tried
to use against the developing world. Once the WTgnbers could agree on any
of the trade and competition issues raised duhiergtoha negotiations — and here
the export cartels could be a prime problem to egie — the level of confidence
in the WTO and in the trading partners will increas

= Having a WTO export cartel body will also preventedching the
agreement. This in turn will enhance the aura whé&ss which is essential for the
well-being of the multilateral trading system.

CONCLUSION

This paper pursued the development of the acadanaigolitical writings on
export cartels from the adoption of the Webb-Pomeréct until today. Four
phases of the export cartel debate were identdied analyzed. The following
conclusions can be drawn to bring to a close tapep

Despite almost one hundred years of debate, thes#lilittle known about the
export cartels, about how they work and about theoming or outgoing effects.

The export cartels debate has not changed a geahtrdthe last one hundred
years: the same dichotomist approach is appliedaandxport cartel is always
seen against the “good or bad” background.

The government ordered research on export camselmost absent. The
export cartel debate is ongoing only due to thelewaa. It is also due to scholars
that economic, political and philosophical thinkiwwgs introduced into the export
cartel debate.

Even if neither the export cartels debate, norMREO trade and competition
debate have delivered “enforceable” results so liath debates prove to be
successful. First of all, these debates representegtessary process of learning.
Second, the trade and competition debate withilifi® provoked a period of
renaissance for the competition culture around wweld. This momentum
delivered competition law talks within the region@bhde organizations and
competition law provisions being negotiated intorenfsee trade agreements. The
same momentum created the required conditionshidatioption of competition
laws around the world.
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