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Abstract

Originating from the practices of aboriginal soéest and various religious traditions, restorative
justice has become lately a very popular but cordrsial topic. The longstanding debate is centered
mainly on a few key elements: whether this conshptld be clearly defined or viewed as an open
notion, whether it should be defined as a procesasca result, whether it should contain some fafm
punishment, whether it should be contrasted wighr#tributive justice approach, and whether it slkdou
be considered as an alternative to the traditiocr&inal justice system or as an integrated parit of

This paper will show how, despite the differenaesmag restorative justice definitions, they all fecu
on some common elements: promoting practices iedgiy indigenous and religious customs, viewing
crime as a harm caused by an individual againsttieoindividual, and giving those affected by the
crime a chance to participate in the process ah§wrongdoings.

By comparing restorative justice with reparativestijge and community justice, this paper will
emphasize the uniqueness of this specific apprdaatther, a critical analysis of some theories that
explain the essence of restorative justice willdeweloped and a closer look at the victim-offender
mediation program will be taken. Then, an analyitmeerview of strengths and weaknesses of rest@rati
justice will be provided. Finally, this paper witiclude a few recommendations.
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. Introduction

Originating from the practices of aboriginal so@stand various religious traditions, restorative
justice has become lately a very popular but ceetsial topic. The longstanding debate is centered
mainly on a few key elements: whether this coneiuld be clearly defined or viewed as an open
notion, whether it should be defined as a processsa result, whether it should contain some fofm
punishment, whether it should be contrasted wiehréiributive justice approach, and whether it &hou
be considered as an alternative to the traditionalinal justice system or as an integrated pait. of

This paper will show how, despite the difference®mag restorative justice definitions, they all fscu
on some common elements: promoting practices iedy indigenous and religious customs, viewing
crime as a harm caused by an individual againsthenandividual, and giving those affected by the
crime a chance to participate in the process dfidixvrongdoings.

By comparing restorative justice with reparativetice and community justice, this paper will
emphasize the uniqueness of this specific appro@gtther, a critical analysis of some theories that
explain the essence of restorative justice willdeveloped and a closer look at the victim-offender
mediation program will be taken. Then, an analytseerview of strengths and weaknesses of restarati
justice will be provided. Finally, this paper witiclude a few recommendations.

I1. Concept of Restorative Justice

Theoretical preoccupations about restorative jassi@arted in the 1970s when Barnett (1977) and
Eglash (1977) analyzed the theory and applicatibmestitution. It was claimed, however, that the
principles of restorative justice date back to ittadal societies, their initial customs, and redigs
(Braithwaite, 2002; Gavrielides, 2005). Barnett{19as cited in Fattah, 1987) replaced the paradigm
punishment with one of restitution. Thus, crime wedefined as an action committed by an individual
against another individual, and not against societyhe 1980s and 1990s, Braithwaite (1989), Malish
(1985), Umbreit (1994), and Zehr (1990) developeid perspective for the field of criminal justice.
According to Braithwaite’s theory of reintegratiskaming, offenders respond negatively when punished
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by the state, but positively when punished by tlwein community. Based on this theory, restorative
justice conferences were initiated in Australia &elv Zealand (Lokanan, 2009). Bazemore (1997, as
cited in Lokanan, 2009) observed that reintegrasiftaming does not address the interests of victims.
Furthermore, Marshall (1999) advocated for a neagssonfrontation between offenders and victims to
have the offender understand the harm he or sheedais a result, victim-offender mediation progsam
propagated throughout North America, Europe, ara South Pacific (Umbreit, Abrams, & Gordon,
2006).

According to the United Nations (2003, as citedMeCluskey, Lloyd, Stead, Kane, Riddel, &
Weedon, 2008: 200), restorative justice is “a peobbkolving approach to crime that focuses on
restoration or repairing the harm done by the cramé criminal to the extent possible, and involires
victim(s), offender(s) and the community in aneetielationship with statutory agencies in deveigm
resolution...”. For Bazemore and Schiff (2001: 7)stoeative justice is a “new way of thinking”.
According to Bazemore and Walgrave (1999, as diteldatimer et al., 2001: 1), restorative justices ha
also been associated with “community justice, fi@msative justice, peacemaking criminology and
relational justice”. The restorative justice pagediis based on the assumption that “crime is aatitoh
of people and relationships”, rather than a “violatof law” (Zehr, 1990, as cited in Latimer et &001:

1). It is a response to crime that focuses on ténild discussion” in obtaining “a consensus abbat t
meaning of the offence and how to address thedraasion” (Okimoto, Wenzel, & Feather, 2009: 156).
Connected more to the “concept of restoration” dsadid third alternative” (Zehr, 1990, as cited in
Latimer, Dowden, & Muise, 2001: 1), restorativetjces is more about “what happened, who has been
hurt, and what needs to happen to repair the hézetir, 1990, as cited in McCluskey et al., 2008t)20
Through discussions among the victim, the offendad the community, restorative justice focuses on
reparation and healing, rather than punishmenirleatet al., 2001).

Some authors defined restorative as a process Kislgrd985; McCold, 2004; Zehr, 2002) while
others defined it as a result (Doolin, 2007). Rexdiee justice is defined as a “process wherebyel
parties with a stake in a particular offence cowgether to resolve collectively how to deal witke th
aftermath of the offence and its implications fbe tfuture” (Marshall, 1985, as cited in Braithwaite
1999: 5). Analyzing Marshall’'s work, GavrielidesO(5: 86) observed that this author’s reference to
restorative justice as a process was “not accitferitat “carefully selected”. According to Marshall
(1999), restorative justice started as an expetiraed then it developed theoretically as a resuthe
interest of government. According to Zehr (2002), 3&storative justice is also “a process to inepho
the extent possible, those who have a stake ireafgpoffence and to collectively identify and adss
harms, needs, and obligations, in order to healpartdhings as right as possible”. Umbreit, Coatexs]
Vos (2007) considered this definition remarkable its realistic perspective on restorative justice.
McCold (2004) also considered it essential to defestorative justice as a process that could gener
resolution, and not as the resolution itself. FermttPresser (2004) concluded that hoping that those
involved in the process of restoration will talkvidat really matters. While analyzing thirty yearfs
practice and application of the victim-offender ria¢idn program, Umbreit, Coates, and Vos (2004)
concluded that the importance of reaching an ageeemvas secondary compared to the importance of
having a dialogue between the parties. The samewsian was reached in several other studies (Soate
& Gehm, 1989; Umbreit & Coates, 1993; Umbreit, 1985 cited in Umbreit et al., 2004). Moreover, it
was observed that restorative justice cannot gteeamparticular result (Braithwaite, 2002).

In contrast, Doolin (2007) emphasized the imporaotdefining the notion by its outcomes rather
than by the process itself. On this note, Bazenaoi Walgrave (1999, as cited in Doolin, 2007: 429)
chose to define restorative justice as “every actlmat is primarily oriented toward doing justicg b
repairing the harm that had been caused by a ¢rifine key element of restorative justice is, howeve
to accept restoration as a main objective (Do@d97). Restoration means repairing the harm caoged
the crime and the notion of harm includes mategpdlysical losses, but also psychological injuries
(Doolin, 2007). By requiring offenders to partidipain the process of dealing with their criminal
behaviour, restorative justice asks offenders sume and repair the harm caused (Doolin, 2007)a As
result, Doolin (2007: 439-440) defined the notidnrestorative justice by the following core values:
undertaking “to restore and empower victims”; redatng that “a wrong has been committed”;
supporting offenders to accept responsibility aphir the harm caused while reintegrating them timéo
community; emphasizing a need for the presenchaxe who will help victims to heal and offenders to
reintegrate, assessing restorative justice “in seahthe outcomes of restoration sought”; considgri
coercion as an option in order to extend the apbliity of restorative justice; accepting the idefa
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including the state in this process in order toféece legal safeguards” and “ensures adequate nesou
are available”; and viewing restorative justiceadsontinuum” towards achieving restoration.

The restorative justice process requires sinceuity a genuine willingness to personally participate
together with those directly affected by crime (kétlyn and Howse, 1998, as cited in Latimer et al.,
2001). It is an opportunity for offenders to talesponsibility for offending behaviour and acceps th
consequences of their actions. It is also an oppiiyt for those affected by the offence and themdier
to discuss how the offence harmed them, participatstablishing consequences, and begin the Ilgealin
process (Latimer et al., 2001).

Despite definitional differences, restorative josti practices share at least three essential
characteristics: first, they are all centered gpaimeng the harm suffered by a victim as a resfilao
particular incident; second, the process of heabngased on the intervention of the community wher
the wrong happened; third, they all have a commonrm in religious traditions (Wheeldon, 2009).

1. Restorative Justice and Retributive Justice

Lokanan (2009) argued that restorative justice ara®pen and flexible concept. In developing his
argument, he compared retributive justice withaesdtve justice. Retributive justice is based omner
(Lokanan, 2009). By committing the crime, the offenacts against the state (Lokanan, 2009). Vigtims
offenders, and their communities are, however,wed from an active participation in the process of
justice (Westeinde, 1998). Considering numerousstulregulations, legal terms, and procedures
associated with the traditional system, victim$enders and their community could hardly identifighw
this process (Westeinde, 1998). The interests efdmmunity are represented by the state which
punishes the offender for breaking the law (Lokan2®09). By applying a punishment, the state
rebalances the positions of victims and offendetsinvsociety (Maiese, 2003, as cited in Lokan&()2
295, Schulhofer, 1986). Pain is the manifestatibpumishment since “penal law is pain law” (Chesti
1981, as cited in Lokanan, 2009: 295). In the Ibetive system the victim is the state (Lokanan,900
Restorative justice, however, places the victimhet centre of the process (Lokanan, 2009). Crime
becomes “a violation of one human being by anotlferhbreit & Coates, 1999: 45). With restorative
justice approach, crime is no longer an infringem@nthe law or an action against the state, but an
infringement of relationships, and, therefore, atiom against concrete people (Lokanan, 2009).
Offenders, victims, and their communities find aywa “heal and reintegrate the offender back into
society” (Zehr, 1990: 210).

Lokanan (2009) supported the inclusion of punishmanrestorative justice (Lokanan, 2009).
Gavrielides (2005) grouped the relationship betweestorative justice and punishment into two
categories. The first category suggests that raster justice should not have any connection witlg a
form of punishment (Wright, 1996, as cited in Galides, 2005: 91). The second category says that
restorative justice practices should deal with afttetnative punishment” (Duff, 1992, as cited in
Gavrielides, 2005: 91). In order to distinguishtoestive justice from retributive justice, Gavrildis
(2005: 92) has referred to “restorative punishmentiile Walgrave (2001, as cited in GavrielidesD20
92) referred to the same concept as “painful rasiie obligation”. Despite what it is named, theersce
of punishment, as a restorative measure, is tceaddrarm and not deterrence (Gavrielides, 2005).

Clark (2008) also noted that differences betwegnbrgive and restorative justice do not exclude a
potential combination between them. In constructthgs thesis, Clark (2008) used examples of
international conflicts where elements of both eys were combined rather than opposed. For example,
in Rwanda along with the International Criminalbtmal there are “gacaca courts” that deal withs'‘les
serious crimes committed during the genocide” (€12008: 340).

2. Restorative Justice and Community Justice

Both restorative justice and community justice Soime the current justice system, reconnect
individuals, advocate for similar outcomes, focusthe role of the victim, and tend to limit trust o
traditional criminal justice. There are, howevessential features that characterize restorativecgus
First, restorative justice is an alternative justievhile community justice works within the current
criminal system (McCold, 2004). For restorativetizes crime is a violation of relationships, aniact
against people; while for community justice, crimgea violation of the “quality of life in a locajit
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(McCold, 2004: 18), or, in other words, an actigaiast places. In the first case, crime is no lorege
infringement of law, but in the second case itM&Cold, 2004). In contrast to community justice,igth
operates in a neighbourhood, restorative justiceraips only at the individual level (McCold, 2004).
Crawford and Clear (2001: 129) also noted thatttragive justice is about cases, while community
justice is about places”. The goal of restorativstige is to repair the harm done to the victim &nd
restore the relationship among victim, offended aommunity, while community justice is preoccupied
with the “quality of life” in a given neighbourhoq#icCold, 2004: 20). Considering the dynamic of our
modern society, restorative justice prefers to ey personal relationships rather than geographical
boundaries (McCold & Wachel, 1998; McCold, 2004)r Festorative justice, the victim is an individual
affected by a particular crime, the offender is person who committed a crime and needs to take
responsibility for what he or she has done, ancttimemunity is defined as family and friends of it

and offenders (McCold, 2004). Community justicerapes with the concept that victims as residents li

in a certain area and are highly exposed to crimiéle offenders need “surveillance and rehabiliati
(McCold, 2004: 20). Restorative justice deals wvitle effect of a crime after it has happened, while
community justice has a prevention component (MdC2004).

3. Other Theoretical Underpinnings of Restorative Justice

Based on restorative justice’s lack of acceptaRew]ich (2005) expressed his doubts regarding the
potential of this new philosophy to challenge ttiagial criminal justice. Responding to this crisiai,
Wheeldon (2009) argued in favour of linking restweajustice with other theories of criminology Wi
maintaining its uniqueness. On this view, restemtustice could be connected with peacemaking
criminology that seeks to achieve crime controbtigh reconciliation rather than retribution (Wheeld
2009). According to the same author, the languagel by the Supreme Court of Canad®irv. Gladue
(as cited in Wheeldon, 2009: 94) accepted theioslship between restorative justice and peacemaking
criminology. In the view of Supreme Court:

restorative justice may be described as an apprmadmedying crime in which it is understood that
all things are interrelated and the crime disrapésharmony which existed prior to its occurrerareat
least which it is felt should exist. The approperess of a particular sanction is largely deterthimethe
needs of the victims, and the community, as welthas offender. The focus is on the human beings
closely affected by the crimeR(v. Gladugas cited in Wheeldon, 2009: 94).

It was also affirmed that social disorganizatioagial learning, and moral development theories
could be useful in establishing a strong theorktiease for the restorative justice approach (Whaeld
2009). By underlining the existing lack of relatships between members within particular communities
the social disorganization theory could offer nolycan explanation of crime occurrence, but alsalato
be used by restorative justice to respond to ciiwibeeldon, 2009). In Aker’s view (1998, as cited in
Wheeldon, 2009: 96) the way one learns depends tthensociety, the social environment, and social
interactions”. These findings could be used byaragive justice in understanding how the behavimur
one individual can be determined by the behavidwtlers (Wheeldon, 2009). Kohlberg (1987, as cited
in Wheeldon, 2009: 97), studied two levels of matalelopment: pre-conventional and conventional.
The pre-conventional level refers to how, based@msequences of his or her actions, one understands
these actions and conforms to a norm as a resudt mftential punishment (Wheeldon, 2009). At the
conventional level, individuals will consider thdiehaviour based on “social views and expectations”
(Wheeldon, 2009: 97). Wheeldon (2009) concluded thase theories provided a framework for
restorative justice within the existing justice teys.

Lokanan (2009) also studied the theoretical grodadsestorative justice. In his view, the theoify o
social control elaborated on by Hirschi (1969, igsdcin Lokanan, 2009: 290-291) applies to resteeat
justice. Questioning why people obey the law, Hirs(1969, as cited in Lokanan, 2009: 290-291)
observed that those individuals more attached ¢tegowill trust and conform to the law. In contras
those who are not attached to society and do oet the law will not conform to it and will become
delinquents (Lokanan, 2009). Another theory usetkstorative justice conferences, especially irs¢ho
designed for juvenile offenders, was reintegraiiaming formulated by Braithwaite (1989, as cited i
Lokanan, 2009: 291). There were scholars, howevko disagreed with the compatibility of shaming
and the principles of restorative justice (Retzmd®91; Scheff, 1990, 1997, as cited in Lokan&92
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291). These authors based their argument on tleetite shaming means humiliation (Lokanan, 2009).
The problem with reintegrative shaming was thatidét not take into account the importance of victims
(Bazemore, 1997, as cited in Lokanan, 2009: 29hgrdfore, Lokanan (2009) referred to Sykes and
Matza (1957, as cited in Lokanan, 2009: 291) wheeoled that offenders have a tendency to justdy th
actions by their victims’ behaviour. In restoratijestice practices this will be avoided by confingt
offenders with their victims (Marshall, 1999, agedi in Lokanan, 2009: 292). Lokanan (2009) also
argued that deterrence theories relate to resterdtistice (Lokanan, 2009). According to deterrence
theories, some individuals are more likely to bréak law when they perceive a very low risk of Igein
punished (Lokanan, 2009). The merit of restorajistice is that it gives power to victims and their
community to restore the broken relationship.

Conflict resolution is another theory related tstoeative justice practices as crime is a conflict
between offenders and victims within the commurfitgkanan, 2009). Moore (2003: 6) developed a
“continuum” of private and public forms of conflicésolution. When a conflict cannot be ignoredtipar
try to resolve it by using “informal problem-solgmliscussions” (Moore, 2003: 6). Parties in conflaty
on negotiation as a method of resolving their dispilegotiation is one of the most popular forms of
conflict resolution for reciprocally satisfactorgraements (Acuff, 2008; Fisher & Ury, 1981; Krieshe
2003; Moore, 2003; Shell, 1999; Thompson, 2001; Mp@003; Ury, 2000; Vayryen, 1991; Weeks,
1992). According to Moore (2003), negotiation candifficult to start or, once started, could endeua
dead-end. At this point, parties rely on mediatimen they decide to be assisted in their facete-fa
discussions by a third party who is not involvedhe conflict (Chornenki & Hart, 2005; Cleary, 2001
Moore, 2003; Phillips, 2001). Mediation is a foriff‘facilitated negotiation” (Stitt, 2003: 1).

When parties lose control over outcomes, they laweers to represent them, and are required to
bring their dispute before a third authority, folample a judge (Moore, 2003). This is the litigiouay
of resolving a conflict. According to Silver (2003), however, "traditional litigation in most commo
law jurisdictions has become extremely cumbersolmegthy, costly, and, to a great extend, self-
perpetuating”.

When parties are not able to reach a reciprocaemgent by negotiating, they rely on mediation. The
advantages of mediation are: it can be used inri@tyaof disputes, it implies a flexible, privatand
confidential process, and is based on parties’ lieroent (Moore, 2003; Silver, 2001). By mediating,
parties in conflict maintain a high degree of cohtver the outcomes and are able to uphold oritext®
their relationship as elegantly as possible (Mo2683; Silver, 2001).

Introduced and used initially in the United Statesesolve disputes in the labour-management field,
the practice of mediation was widely extended dythe last 25 years (Moore, 2003; Simkin, 1971}). Fo
example, mediation is used today in resolving etlamd religious conflicts, “landlord-tenant contf&t
conflicts occurring in the educational field, faypndonflicts, labour disputes, “corporate and conuiadt
conflicts, in dealing with community issues, andrasolving a large variety of “public disputes” or
“policy dialogues” (Moore, 2003: 24-29). In Canadad in the United States, mediation has beeninsed
the criminal justice system in dealing with theatelnships between victims and offenders, in sejtli
prison crises, or in resolving complaints and dotglin correctional institutions (Moore, 2003).

Restorative justice programs are usually deliveasd conferences, circles, or victim-offender
mediations (Latimer et al., 2001). In many jurisidics in Canada, depending on the nature of theno#
and the willingness of victims, if an offender atkrhis or her guilt, a restorative justice prognauay be
initiated at any of the five points in the crimigattice system: police (pre-charge), Crown (pdstrge),
courts (pre-sentence), corrections (post-sentersog), parole (pre-revocation) (Latimer et al., 2001)
Inspired by Maori, family group conferences (FG@®re introduced in New Zealand in 1989 (Zehr,
2004). The neweloung Offenders Acdopted in New Zealand changed the paradigm ofutremile
justice system (Zehr, 2004; Westeinde, 1998). The mpproach focuses on the involvement and
responsibility of offenders’ families (Westeind®9B). Under this act, family group conferencesused
as a central solution in responding to juvenilenesi while the court system is used only as a back-u
(Zehr, 2004). Family group conferences are meetihgs engage victims, offenders, family members,
police, probation officers, school officials, anthers (Zehr, 2004; Westeinde, 1998). Participants i
conferences are not only limited to victims ancentfers (Zehr, 2004). Westeinde (1998) pointediaait t
by involving more participants, conferences inceeid®e potential for more useful information, amdtHe



end, better resolutions. As an application of #starative justice approach, family group confeesrare
used today in many countries in North America, Bndl South Africa, and Australia.

Peacemaking circles originate from the traditiofisCanadian First Nations and involve a larger
number of participants than conferences (Zehr, p0@émbers of the community are asked to partieipat
in encounters that are usually facilitated by aclei keeper” who uses a “talking piece” to lead the
discussion in a circular direction (Zehr, 2004: B0Gircles are used today in dealing with criminal
matters, but they are also used in solving othengoof conflict, for example labour or religiousndiicts
(Pranis, Stuart, & Wedge, 2003, as cited in Zet942 306).

4. TheVictim-Offender M ediation Program

According to Umbreit et al. (2004), the victim-affder mediation program is “the oldest and widely
developed” application of restorative justice.térted in 1974 in Kitchener, Ontario, and expaniethe
United States, Europe, Israel, Japan, Russia, S¢atba, South Africa, South America, and the South
Pacific (Umbreit et al., 2004). In 2001, there watmut 300 victim-offender programs in the United
States and about 1,400 worldwide (Abrams, Umb#eiGordon, 2006). At the international level, the
United Nations and the Council of Europe have racmgl the importance of promoting restorative
justice procedures in the criminal justice systdsmbreit et al., 2004). In 2002, the United Nations
adopted the “UN Use of Restorative Justice Progian®&iminal Matters” (Umbreit et al., 2004).

There is a general agreement among scholars tb@invdffender mediation programs put victims
and offenders together “in order to discuss therafé and work out some sort of reparation” (Abrains
al, 2006; Umbreit et al, 2004; Wemmer & Cyr, 20882). As Umbreit et al. (2004: 279) noted, the most
supportive victims in mediation are “victims of peyty crimes and minor assaults”. Lately, however,
victim-offender programs were applied even to catesacterized by a high level of violence (Umbreit
et al.,, 2004). There are two categories of mediatiodirect one, having victims and offenders faxce
face, and an indirect one (“shuttle”), when a mitiacaucuses with each party separately and
communicates information “back and forth” (Umbreiital., 2004: 283; Wemmer & Cyr, 2005). Indirect
mediation is used especially in those cases whaevictim does not agree to engage in a direct
confrontation with his or her offender (Wemmer &rC2005). Taking into account the perspective of
those involved in victim-offender mediation progsmReske (1995) argued that direct mediation should
not be used in cases of sexual assault, inceshattety.

Umbreit et al. (2004) distinguished victim-offendeediation from other forms of mediation. The
mediator will first meet each party individuallyther than meet them together for the first timeficeit
et al., 2004). The role of the mediator is to ab@ialogue rather than settlement (Umbreit et24104).
Victim-offender mediation programs usually involvedlunteer mediators (Severson & Bankston, 1995).
Some scholars, however, argued that mediation doellsnproved if mediators had specialized training
(Severson & Bankston, 1995; Umbreit, 1994). Umb&#93), for example, recommended specialized
mediators for juvenile offenders and adult offesddn his view, the juvenile and adult systems are
different and they both require specific knowledganbreit, 1993). Moreover, Amstutz (1999) stated
that the training of mediators should be seen asmgoing process. Thus, after finishing their sgadd
training, mediators should be involved in observingediations conducted by more experienced
colleagues and then begin working as co-mediaegerson and Bankston (1995) noted that lawyers,
psychologists, and social workers usually partigipas mediators and enumerated some of the
advantages and disadvantages of using such pafetsi(Severson & Bankston, 1995). On the positive
side, as mediators, lawyers will have an excellenterstanding of the legal system. On the negatde
lawyers are trained to operate in a win-lose pgradihat might be incompatible with the essence of
mediation (Severson & Bankston, 1995). Psycholegatd social workers will have an excellent
understanding of “human development and interpesmaiations” (Severson & Bankston, 1995: 688),
but they risk falling onto the path of counsellipgrties which is not accepted in mediation (Seve&o
Bankston, 1995). There is, however, general agreeamaong scholars that mediators should be neutral
(Severson & Bankston, 1995; Umbreit et al., 200¥)cording to the Department of Justice Canada
(2002), mediators should monitor whether offendmes respecting their agreements and they should
follow-up with victims who have difficulty dealingith their emotions.

Umbreit et al. (2004: 287) found that victim andeofer satisfaction was high for both parties
“across sites, cultures, and seriousness of offéndéne key elements linked with victim satisfaatio
were: a victim’s good feeling about the mediatofaia restitution agreement from the perspectivéhef
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victim, and the “desire to meet the offender” shdwnthe victim from the very beginning (Umbreit et
al., 2004: 287). In addition, Davis, Tichane, andh@on (1980, as cited in Umbreit et al., 2004:)289
found that the satisfaction of participants in na¢éidh programs was higher than the satisfactioimase
who decided to resolve their conflicts through theditional criminal justice process. According to
Umbreit et al. (2004), the majority of participaifitsm both sides (over 80 percent) reported a leghl

of fairness. In terms of restitution, Umbreit et @004) observed that most of the studies refetoed
restitution as a result of the mediation. Restiutcould be viewed in a variety of forms, for exdnp
direct payments to victims, work in the communiby,work for victims (Umbreit et al., 2004). Ninety
percent of victim-offender meetings were to finalegreements (Umbreit et al., 2004). In additidntB
90 percent of these agreements was reported asatechgUmbreit et al., 2004). Umbreit et al. (2004)
also observed that factors such as cost, timesafter punishments provided the rationale for dmpyielg
some of the victim-offender mediation programs.

From one of the first comparative studies on a Wagbn, D.C., victim-offender program
(Schneider, 1986, as cited in Umbreit et al., 2@32) it was observed that the potential of hayiogths
reoffend was lower than the potential of havingtigun probation reoffend. By tracking these sulsjec
for over thirty months, it was concluded that yauitivolved in this program reoffended 53 percerthef
time, while youths in probation reoffended 63 patcef the time (Umbreit et al., 2004). On the same
note, a longitudinal study of the Leeds Victim Q@ifer Unit revealed that 68 percent of participénats
no convictions during a two-year period followingednation (Umbreit & Coates, 1992, as cited in
Umbreit et al., 2004: 193). These offenders pauéitgd in a direct mediation from 1985 to 1987 aedew
reported as having previous convictions in peroé7 percent of the time (Umbreit et al., 2004).

Assessing the cost of victim-offender mediationgoams is not an easy task (Umbreit et al., 2004).
There are elements such as the number of casdsrandpent per case that need to be considereds Cos
might be influenced by some unreported expensegx@ample the number of hours worked by volunteer
mediators (Umbreit et al., 2004). Also, variablastsas reduction of trials or decrease of incattera
time served could make a difference in terms oéssing the cost of victim-offender programs (Coé&tes
Gehm, 1985, as cited in Umbreit et al., 2004: Z9&arke, Valente, & Mace, 1992, as cited in Umbegit
al., 2004: 295).

Since 1974, when they were first introduced in @anaictim-offender mediation programs spread
across the country. The first case in Ontario waeassful although there was not much preparation o
training of the offenders, victims, or their fataliors (Zehr, 2004). Wemmers and Cyr (2005) ndtedl t
mediation for young offenders has been offered uréligc since the 1990s. Canada enhanced the
importance of victim-offender mediations, throudte tregulations of th&outh Criminal Justice Act
which encourages mediation in resolving conflidt&Mmmers & Cyr, 2005).

In 2006, the author of this paper visited the Bbyn&outh Custody Services Centre and witnessed
one of the correctional officers sharing her entgme about one of her recent work experiences.wA fe
days before, the Centre hosted a presentation by Hatchison, the author of the bodKalking After
Midnight: One Woman's Journey Through Murder, liesind Forgivenessa real life story about how
Katy discovered the power of restorative justichén healing process after her husband was murdtered
December 1997. She became a widow, taking carerofdung twins, Emma and Sam. The correctional
officer witnessed the impact that Katy's preseotathad on young inmates and considered that
encounters like that one are making a differenderims of rehabilitation. Katy's book vividly degoes
how the power of forgiveness brings freedom to smmeechallenged by life with a terrible violent loss
Bob MciIntosh was murdered while checking on theskoof his friend in the neighbourhood, where a
party was hosted by his friend’'s teenager. A “cadesilence” existed for five years among all
participants at that party and made it impossiblefind Bob’s killer. It was an RCMP undercover
operation that helped to identify Ryan Aldridgettas murderer of Bob. Katy was surprised to seetibat
husband was killed by a teenager like any other sowh realized that hating the offender did not
contribute to her healing. Katy got involved witgdR’s rehabilitation and his parole hearing, askorg
his immediate release. Katy and Ryan are now lmblved in presentations offering their own stosyaa
powerful example of how restorative justice migtrlty work (Hutchison, 2011).

I11.Strengths of Restorative Justice

In the conventional justice system, when a crimeucx and a law is violated, society primarily
demands a punitive action to compensate for the dbghe victim. This system emphasizes the crime,
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while the victim is viewed only as witness to antei committed against the state (Wemmers and Cyr,
2005). Restorative justice challenges this assumpthat justice is served by simply punishing the
offender (Okimoto et al., 2009). Restorative justees crime as an action that harms people and
relationships, and not as an action against the stad its laws (Barnett, 1977; McCold, 2004). This
“emotionally intelligent justice” (Sherman, 2003% aited in Wemmers & Cyr, 2005: 528) challenges
conventional criminal justice which has failed e into account the emotions of those most affieloye

the crime. Restorative justice is an ideology thatnowledges the victims’ suffering and gives them
voice in the decision-making process (Doolin, 20@0#emmers & Cyr, 2005). In particular, Radzik
(2009) underlined the importance of the role ofimis in restorative justice practices in terms r&fating

a dialogue with their offenders and communitiesQdidl (2004: 15) observed that under the umbrella of
restorative justice, the conflict created by contimgt the crime is “owned” by the victim and offemde
Restorative justice engages victims and offenderaxchanging information and reaching a consensus
(Zehr, 2002; McCold, 2004). In contrast to the pinei paradigm, which restricts the criminal procedu

to the legal definition of what is pertinent andawlis not, restorative justice offers the victindahe
offender the possibility to explore the conflictdepth, its consequences, and the level of thépability
(Gavrielides, 2005; Wright, 1996). In addition, fi@pants agree on how the offender will betteraiep
the harm caused by his or her behaviour (McCluskey., 2008).

According to Van Ness and Strong (1997, as citetlatimer et al., 2001), there are a number of
significant advantages to the restorative justicEgss for both victims and offenders: victims kexo
through indemnification, exoneration, and healinmyjle offenders directly participate in developiag
plan for their rehabilitation through fair treatmieself-reflection, and genuine displays of remorse
Furthermore, Llewellyn and Howse (1998, as citetlatimer et al., 2001) stated that, through resizea
justice, the community is also allowed to healgfee, and maintain confidence in the justice system

Supporters claim that restorative justice bringsnéss, easy access, simpler procedure, reduced
costs, restitution, and no criminal stigmatizat{bfarshall, 1985). By proposing to repair the harithim
the context of maintaining the relationship, restoe justice seeks a clear model for restitution
(McCluskey et al., 2008). First, the relationshipken by the offence is the central element. Second
there is a presumption that this relationship “aad should be repaired” (McCluskey et al., 2008:)20
Third, there is a presumption that the offendem“ead should be reintegrated” that becomes impbrtan
not only for that individual but also for the whaemmunity (McCluskey et al., 2008: 201).

Adversarial justice “focuses on the past”, whilstogative justice “focuses on the past, presemt, an
future” (McCluskey et al., 2008: 202). While ad\amial justice is concentrated on blame, restorative
justice is centered on “resulting harm” (McClusletyal., 2008: 202). Finally, in the case of adveata
justice, deterrence is connected with punishmehilewin the case of restorative justice deterreisce
connected more with relationships and individuaoamtability (McCluskey et al., 2008).

1V.Weaknesses of Restorative Justice

Restorative justice still faces numerous challengspecially in identifying how the objectives,
concepts, and processes could be integrated vihibigurrent criminal justice system (Wheeldon, 32009
Scholars questioned if restorative justice as artheould stand by itself or needs to be a part of
traditional criminal proceedings (Gavrielides, 2D0%rying to respond to this question, Gavrielides
(2005) counted three levels while classifying thesr The first level includes theories referring to
“Ethics” and “Political Morality” (Gavrielides, 2@ 87). These theories teach individuals how taeui
their lives and how to build their relationship lwihe “Sovereign” (Gavrielides, 2005: 87). The seto
level is broader and includes theories that dedh vjiistice, ethics, and political morality issues
(Gavrielides, 2005). The third level includes otitgories dealing with specific problems, withinield,
for example punishment theories (Gavrielides, 200R)is approach does not address all justice
problems, nor ethics or political morality issu€&ayrielides, 2005). Gavrielides (2005) concludeat th
restorative justice cannot be placed in the fagel of theories. Observing that restorative j@stioes not
rely on the same understanding of punishment atbuéve justice does, the author also excluded
restorative justice from the third level of thearig@Gavrielides 2005). In his view, restorative ijcest
qualifies as a justice theory and should be plaicedhe second level. Further, restorative justice
distinguishes itself from the other theories insthevel by envisioning a new “restorative paradigm”
(Gavrielides, 2005: 95).



Pavlich (2005) criticized restorative justice fés financial dependence on the traditional criminal
justice system, while pretending to be an altemeatd this system. Extending Foucault’s theory of
governmentality to victim-offender mediation progi® Pavlich (2005) considered that the state uses
these programs only as an instrument to exparmbitsol over people.

There is also a concern that restorative justicgdcbe subsumed under community justice (McCold,
2004). On this note, Bazemore and Walgrave (198@) the need for a clear definition and vision of
restorative justice. Further, Bazemore and ScRBi#O() recognized the intersection between community
justice and restorative justice forming a new cgbcef “restorative-community justice”. For these
authors (Bazemore & Schiff, 2001), community justi€ a broad concept under which restorative jestic
operates. In addition to asking the offender toamephe harm inflicted on the victim, restorative-
community justice wants the offender to repair haxawused to the community (McCold, 2004). The
offender is sanctioned and is required to volunfeerdifferent community service projects (McCold,
2004). McCold (2004) criticized the restorative-coomity justice approach for not involving victims
and offenders in the decision-making process. 48002: 57) also saw community service as “an
alternative form of punishment” and not restorajivsice.

Restorative justice construction builds on the idéa@onfrontation between offenders and victims
under the protection of the community (Cohen, 20&lch a confrontation raises issues regarding the
risk of humiliating offenders instead of reintegmgtthem or the risk of re-victimizing sufferersiaad of
healing them. There are also concerns whether orresiorative justice processes hold offenders
sufficiently accountable for their actions (Wemmér€anuto, 2002, as cited in Wemmers & Cyr, 2005:
528; Zehr, 2004). According to Braithwaite (19891}, in order to reach the point where the offensder
reintegrated back into the community, shaming néed followed by “words or gesture of forgiveness
or ceremonies to decertify the offender as devjasitierwise the offender is at risk of being stigjzed.
Restorative justice asks offenders to sincerelylagize and admit their wrongdoing. According to
Braithwaite (2002), those offenders who do not wardccept this alternative will always have théap
of the traditional criminal justice system. Benné006) expressed his concerns that, under these
circumstances, some offenders might be temptetidose the path of restorative justice not because t
are sincerely remorseful, but to avoid imprisonméitenders in this situation will just pretend do-
operate (Bennett, 2006).

Bennett (2006) said that the state cannot imposgonmge on an offender, pointing out that an
offender forced to adopt an insincere attitude ekl humiliated. Further, Duff (1986, as cited in
Bennett, 2006: 139) claimed that an apology caadeepted without questioning its sincerity as lasg
the offender “will refrain from crime in the futuréeading Bennett (2006) to question whether or not
some offenders could still obtain reconciliationiltpracticing insincere apologies. Moreover, sdgdi
showed that victims are not satisfied when theggige an offender’s apology as insincere (Departmen
of Justice, 2001). In these cases, victims coudgvviestorative justice as an escape for offendars ave
interested only in avoiding pain (Mika, AchillesaBert, Amstuz, & Zehr, 2004).

Another concern refers to the potential of re-wiitiation when asking victims to interact with
offenders (Wemmers & Canuto, 2002; Wemmers & C§A5). Symonds (1980, as cited in Wemmers &
Cyr, 2005: 528), one of the first authors preocedpwith the concept of second victimization, unided
the idea that victims in this state perceive thdweseas not “supported or accepted by others”. esu
conducted in 2002 by the Québec Centre for Victissistance (CAVAC) concluded that workers with
victim support programs are concerned about therpiat risk of secondary victimization and, as suie
unwilling to refer their clients to restorative fice programs (Wemmers & Cyr, 2005). Victims feel r
victimized when offenders fail to take responsipifior their offences (Marshall & Merry, 1990; Masr
& Maxwell, 2001; Strang, 2002; Wemmers & Cyr, 200Spme victims become depressed when faced
with the impending confrontation with their offemdgDepartment of Justice, 2001). Moreover, these
feelings are magnified when offenders are perceagdnsincere. What matters for victims is “moral
responsibility” (Wemmer & Cyr, 2005: 540). In otheords, the “therapeutic effect” of restorativetics
is conditioned by the responsibility of offende8cljeff, 1998, as cited in Wemmer & Cyr, 2005: 540).
As a result, this effect should be taken into aotauhen screening offenders for referral to medrati
(Wemmer & Cyr, 2005).

Some scholars noted that restorative justice padstemcenter on the role of the victim in the picct
of justice when, in fact, it is more offender-oiieth (Mika et al., 2004). This results in victimliag
“betrayed” since they do not feel helped in dealwith their trauma, while perpetrators are perceite
be better assisted (Mika et al., 2004). Victims ratsp perceive restorative justice as an oppostuoit
offenders to escape from being punished (Mika gt24l04). Mika et al. (2004) also pointed out the
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potential risk for victims when required to assiffenders in their rehabilitation. Also, there i3 victim
consultation in terms of program planning, althougleems to be essential for victims and/or their
advocates to be heard (Mika et al., 2004).

There might be situations when offenders could betidentified or when having victims and
offenders together is not suitable, for exampleases of sexual assault (Mika et al., 2004). Imseof
victims’ willingness to participate in victim-offeler mediation programs, the rate “varies from aldgut
to 60 percent” (Umbreit et al., 2004). Among thasens for not participating were the small meamwihg
the offence for some victims; the victim's desice Have the offender more severely punished; the
victim’s fear about meeting the offender, and theetelapsed since the crime occurred (Coates & Gehm
1985; Umbreit, 1995, as cited in Umbreit et al.0£20286). In addition, a study done in Minnesota in
2002 linked the refusal of victims to participatéhatheir belief that they will not be safe meetitinge
offender or with their decision to follow the adeiof their friends or family to not participate,dan
finally, with their unwillingness to help the offder (Coates, Burns, & Umbreit, 2002, as cited in
Umbreit et al., 2004: 286). Also, victims might less interested to participate in mediation ifite8bn
occurred or was rejected before referral to meatiafUmbreit et al., 2004).

V. Conclusion

One of the ongoing theoretical preoccupations abyestorative justice is whether it should be
viewed as a process or as an outcome. Scholagsaréivided over clearly defining it or leavinga an
open concept.

Restorative justice places the conflict generatgd lerime back in the hands of the protagonists:
offenders, victims, and their communities. All bése participants are called upon to be activelylired
in the process of understanding what happened awdie harm produced could be repaired. Restorative
justice claims that the need of victims is bet#wved. This goal, however, is not yet fulfilledah cases.
There are situations when, for objective or subjecteasons, victims are unable or reluctant to be
involved: offenders are not identified, there is wilingness for one or more parties to voluntarily
participate, offenders are not sincere, and victfes being re-victimized. Moreover, there is séill
strong need for victim relief by having them thagbly consulted in program planning or in designing
specific training from which they may benefit.

Several characteristics tend to differentiate #gwtarative approach from other forms of justicehsuc
as retributive or community justice. The way in @nicrime is perceived and dealt with represents the
major difference between retributive and restoeafjustice. Under the retributive approach, crime is
considered an act against the state, rather thaactragainst an individual. More recent theories,
however, focus on diminishing the contrast betwibese approaches and argue for combining elements
from both visions. For example, punishment, asstorative measure, is seen as a tool in repaitiag t
harm and not as a deterrence factor. Although ratste justice presents features that differentisfi®m
community justice, there is still a risk of losiitg uniqueness by merging it with community justice
Theoretically, restorative justice may be bettewed as part of social disorganization, socialnieay, or
moral development theories.

Another theoretical foundation for restorative joestis conflict resolution. As a call for colleativ
resolution, restorative justice relies on confeemircles, and victim-offender mediations. Whilere
is a consensus on the advantages that a confiictuteon approach brings to the process, theralse
safety and training concerns that need to be fuetidressed.

Restorative justice thinking equally attracts bedis and opponents. Although this approach
originally was initiated mostly for the benefit gfctims, nowadays, advocates of victims argue that
restorative justice is more offender-oriented. #ynioe that natural resistance to change amongraimi
justice workers is part of this concern. It mayodie that restorative justice works sporadically.

In the longstanding debate on restorative jusaceumber of key issues require additional research.
First, there is still a need to establish whettestarative justice is based on sound criminal ttézal
justice principles. Second, additional researchreguired to ascertain if restorative justice really
reconciles relationships between the offender aedvictim. Third, there needs to be further evatuat
on whether there are pertinent reasons to consitiéoutive and restorative justice as conflictjngtice
practices. Finally, there is still a need to depel more consolidated conceptual framework for
restorative justice. A more feasible model showddcbnstructed by taking into account current resear
achievements and pragmatically addressing all coscexpressed in the literature already. Right now,
restorative justice could be an option for speafises. A British Columbia success story fullyitiest to
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this. For certain, one of the main civic concerasta avoid situations where, only for the sake of
restorative justice, an offender will recite “I aorry for my crime. Will you please forgive me?”
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